Session 7


RFP Sections L ìInstruction to Offerorsî and M ìEvaluation Factors for Awardî in PBC








Session Theme


Performance-based contracting mandates a change in the information given to and sought from contractors.  Such guidance will result in the submission of  appropriately developed performance-responsive proposals and the means by which the Government will evaluate these proposals and award contracts.


Session Competencies


By the completion of this session, participants will be able to:


Understand the principal differences in sections L and M due to PBC


Understand the relationship of Section C requirements to Sections L and M


Ensure consistency in RFP elements


Develop evaluation criteria


Session Contents


7.0	Overview


7.1	Relating Performance Requirements in C to Sections L and M


7.2	Consistency Between Related Performance-Based Sections of RFP


7.3	Considering the Single Process Initiative/Block Change Process


7.4	Developing Section M Evaluation Criteria in PBC


7.5	Exercise: “Train Wreck”


�
7.0	Overview


�7.0.1	Practical Example:  ìWho Paints YOUR House?î


7.0.2	Relevant Policy and Resources


Federal Law


FASA, FARA


Regulations


FAR 15.406


Reference


MIL-HDBK 245D Handbook for Preparation of Statement of Work


Electronic Resources


TurboStreamliner


DOD Acquisition Deskbook


�
Relating Performance Requirements in C to �Sections L and M


7.1.1	Section L. Identify Requirements Beyond the SOW and Specification


�


� ìFAR 15-406-5 (b):   Section L Instructions, conditions, and notices to offerors or quoters.  Insert in this section solicitation provisions and other information and instructions not required elsewhere to guide offerors or quoters in preparing proposals or quotations. Any alteration pertaining to the solicitation shall be included in this section as part of the provision at 52.252-3, Alterations in Solicitation. Prospective offerors or quoters may be instructed to submit technical proposals in several parts to meet agency requirements. The severable parts should provide for separation of cost or pricing data, past performance data and, when needed, technical data. The instructions may specify further organization of proposal or quotation parts, such as


(1)	administrative, 


(2)	management, 


(3)	technical, 


(4)	past performance, and  cost or pricing data (see 15.804-6 and 15.804-8).î ñ FAR


�
7.1.1	Section L. Identify Requirements Beyond the SOW and Specification, cont’d


Identify special instructions to the offerors


�Section L is, to some degree, a summary of key items to be brought to the attention of the offerors.  This section is not intended to be a repeat of the Statement of Work, Section C or the Specification.  It is also not to include new requirements which should be included in the SOW, Section C, or Specification.   However, a number of items of instruction or information for prospective offerors may be included in Section L.   There is no ìmasterî list or guide for Section L content, however, the following items may be appropriate for performance-based contracts.  


Identify Governmentís requirements for proposal submission


�Section L should provide guidance to the offerors as to what requirements the Government has relative to proposal format, size, number of volumes, page counts, etc.  Generally, it has been found that proposals limited to a specific number of volumes (technical and cost) and page counts within each volume, established with the complexity and scope of the effort envisioned in the SOW, will result in just as high a quality and meaningful information as those unconstrained or allowed large(r) page counts.


State any special electronic use in proposal submission


�Electronic commerce (EC) was initially employed in the RFP process via electronic bulletin boards/Internet for display and development of draft RFPs and industry comment and response. More recently there have been several efforts to extend the usage of EC into the paperless evaluation of offers and source selection. Proposals are submitted by offerors in digital format and input to a single common database. The Government then applies a broad range of automated instruments such as Procurement Request/Initiation documents, evaluation worksheets, decision support tools, and contract award documents. Excellent examples of such tools are available in the LPD-17 and JAST Program websites (see website http:\\www.jast.mil).   If FACNET or other government sanctioned EC/EDI process is to be used, there should be such a  requirement in the SOW and Section L for an EDI Trading Partner Agreement (required for EDI transmissions) (see website http://www.acq.osd.mil/ec/ecic_hpg.html for further info).


�State intentions related to Commercial Items or NDI


Look for evidence that the solicitation should encourage, to the maximum extent practical, the use of commercial and/or NDI wholly or in part in Section L & Section M, and the specification.  


�
7.1.1	Section L. Identify Requirements Beyond the SOW and Specification, cont’d


Call out any unique contractor management plans needed


�Prior to current acquisition reform initiatives, DOD RFPs contained requirements for a multitude of individual planning documents including such subjects as reliability and maintainability, quality assurance, safety, software, System Engineering, environment,  produceability engineering planning, manufacturing, testing, etc.. The purpose of many of these plans was to provide the government details on how the contractor was planning to implement the RFP/contract and to provide the government with a vehicle for controlling and directing the contractor's efforts. In many cases the volume of plans submitted resulted in cursory reviews and "rubber stamp" approvals. Additionally, plans were often submitted as part of a contractor's proposal and then not made a part of the resulting contract, allowing the contractor to deviate from the "approved" plan. Acquisition reform seeks to minimize the requirement for detailed program plans as the acquisition system moves "from oversight to insight". The Navy is concerned with performance outcomes, leaving the contractor responsible and accountable for detailed management and manufacturing methods. Program manager insight is retained through use of joint IPTs and on-line access to contractor Management Information Systems.


Address use of oral presentations


�Oral Proposals - The Office of Federal Procurement Policy (OFPP) is championing increased reliance on oral presentations vice written RFP proposals. There have been significant concerns about inherent difficulties in distinguishing between an "oral proposal" and unintended negotiation of the proposal when Q&A's inadvertently result in proposal revisions (e.g., lack of competitive range determination, risk of inconsistent or unfair treatment of offerors, and/or increase in risk of technical transfusions). The current efforts to rewrite FAR Part 15 to bring it into alignment with the Federal Acquisition Reform Act appears to address these issues with an intent to allow much greater flexibility for oral proposals and direct discussions apart from the traditional competitive range/BAFO process. In the interim, Navy and DCMC have begun a cautious exploration of oral proposal techniques as they relate to Past Performance Information (PPI). This entails notifying interested offerors to prepare an oral presentation on their relevant PPI in response to a series of specific questions set forth in the RFP. The Navy/DCMC evaluation team use this input to evaluate past performance without recourse to a written proposal (in fact, the oral presentation may be held in advance of the due date for receipt of RFP proposals, allowing for more efficient use of lead-time. --Turbo


�
7.1.1	Section L. Identify Requirements Beyond the SOW and Specification, cont’d


Include testing requirements


�Testing related information should be included in Section C, Section L, and Section M of the RFP, the Statement of Work, the performance specification, as well as the contract data requirements list (CDRL). Also, there should be a  requirement, in Section L, for offerors to address test and validation procedures for commercial and nondevelopmental items.   --Turbo


Identify intentions related to use of IPTs


�Performance-based contracting most likely will involve the use of IPTs,  increasingly joint Government and industry IPTs.  Thus, guidance should be included in Section L to explain IPT intentions.  Keys to consider include:


Identification of the Government's  expectations regarding IPPD/IPTs in the  SOW and Section C, Section L, and Section  M of the RFP.  IPPD/IPT language in the RFP that encourages innovative approaches by  identifying the Government's performance  requirements. 


Language that encourages or permits  the use of technologies such as  teleconferencing, e-mail, Internet Home  Pages, computer-aided design (CAD), and  shared common data bases to compensate for potentially large geographical distances  between contractor and program offices and allow for virtual teaming, where appropriate. 


Language that addresses Navy and/or DCMC participation on IPTs. 


7.1.2	Section M.  Evaluation Factors for Award


�FAR 15.406-5 Part IV — Representations and Instructions.


Section M, Evaluation factors for award.  Identify all significant factors, including cost or price, cost or price-related factors, and non-cost or non-price-related factors, and any significant subfactors that will be considered in awarding the contract (see 15.605(d) and (e) and the multiple award provision at 52.215-34) and state the relative importance the Government places on those evaluation factors and subfactors.


�
�Contracting for Services  


ìAdvisory and Assistance Servicesî Redefined


� 








�
7.1.3	Contracting for Services, continued 


��


“Commercial Servicesî Defined.


The definition of a commercial item begins as follows:


“(a) Any item, other than real property, that is of a type customarily used for nongovernmental purposes and that...”


Any item...means just what it says, any item being acquired by the Government.


Of a type...this is best explained by using an example.  The manufacturer of a four-drawer file cabinet makes an "of a typeî which is file drawers.  If the Government needs five-drawer file cabinets instead of four, this manufacturer would be a logical source since they make the same type of item—which is file cabinets. 


Customarily used...means the use is established by custom, common practice or habit.


For nongovernment purposes...means the item is used commercially.  It is not unique to the Government.


The FAR definition of Commercial Items defines commercial services as: 


 (e) ìInstallation services, maintenance services, repair services, training services, and other services if such services are procured for support of an item referred to in paragraphs (a), (b), (c), or (d) of this definition, and if the source of such services--


 (1) Offers such services to the general public and the Federal Government contemporaneously and under similar terms and conditions; and


Offers to use the same work force for providing the Federal Government with such services as the source uses for providing such services to the general public;î


This is a very important point because it is a new concept.  Services that are needed to support a commercial item are commercial items themselves if they are offered to both the public and the Government under similar terms and conditions and use the same workforce or employees to perform the services.   So, if the Government purchases a computer, for example, the installation, maintenance, repair, etc. would also be commercial items as long as they comply with the qualifiers in paragraphs (1) and (2) above.


The FAR further discusses the mix of Commercial Items and Services.


...(d) ìAny combination of items meeting the requirements of paragraphs (a), (b), (c), or (e) of this definition that are of a type customarily combined and sold in combination to the general public;î


When a commercial item and commercial service are mixed and matched, the outcome is a commercial item.  For example, you purchase a computer package that includes the computer, software, training and repair and maintenance services.   Under the new FAR regulations, the package becomes a commercial item.


The FAR definition of Commercial Services provides additional guidance about ìservices of a typeî.


...(f) ìServices of a type offered and sold competitively in substantial quantities in the commercial marketplace based on established catalog or market prices for specific tasks performed under standard commercial terms and conditions.  This does not include services that are sold based on hourly rates without an established catalog or market price for a specific service performed;î


Services that are independent of and/or unrelated to commercial item hardware and software can be commercial items if they are offered and sold to the general public at a price that is generally accepted as a standard by the industry for specific tasks that are performed under normal commercial terms and conditions.  This does not apply to services provided on an hourly basis for which there is no pre-established catalog or market rate.





�
�7.1.3	Contracting for Services, continued


�


Prior to FASA, the FAR defined ìadvisory and assistance servicesî as services to support or improve agency policy development, decision-making, management, and administration, or to support or improve the operation of management systems.  This definition at FAR Section 37.201 has been combined with Section 37.203, Types of Advisory and Assistance Services (now deleted).  The opening lines of the new definition reads as follows:


"Advisory and assistance services means those services provided under contract by nongovernmental sources to support or improve: organizational policy development; decision-making; management and  administration; program and/or project management and administration; or R&D activities.  It can also mean the furnishing of professional advice or assistance rendered to improve the effectiveness of Federal management processes or procedures (including those of an engineering and technical nature)...."


FAR Section 37.201


�
�7.1.3	Contracting for Services, continued


The material added to this definition from the deleted Section 37.203 has been streamlined (including the elimination of an entire category ñ ìindividual  experts  and consultants.î). Exceptions to this category of services include:


Routine Federal information processing services, unless they are an integral part of a contract for the acquisition of advisory and assistance services.


Architectural and engineering services as defined in Section 901 of the Brooks Architect-Engineer Act (40 U.S.C. 541).  


Research on theoretical mathematics and basic research involving medical, biological, physical, social, psychological or other  phenomena.


Controls of Acquiring Services Related to Proposal Evaluation


Agencies may NOT pay contractors for services related to conducting evaluations  or analyses of any aspect of a proposal submitted for an initial contract award except under on the following conditions:


The agency head determines in writing that ìcovered personnelî are not readily available either in the requesting agency or from another agency with adequate training and capabilities  to perform the required proposal evaluation, OR


The contractor is a Federally-Funded Research and Development Center (FFRDC) as authorized in Section 23 of the Office of Federal Procurement Policy (OFPP) Act as amended (41 U.S.C. 419) and the work placed under the FFRDCís contract meets the criteria of Section 35.017-3.


ìCovered Personnelî include:


An officer or and individual who is appointed in the civil service by one of the following acting in an official capacity; (i) the President; (ii) a Member of Congress; (iii) a member of the uniformed services; (iv) an individual  who is an employee under 5 U.S.C. Section 2105; (v) the head of a government-controlled corporation; or (vi) an adjutant general appointed by the Secretary concerned under 32 U.S.C. 709(c).


A member of the Armed Services of the United States.


A person assigned to a Federal agency who  has been transferred to another position in the competitive service in another agency. 


See FAR Section 37.204 for guidelines for determining the availability of ìcovered personnelî.


�
�7.1.3	Contracting for Services, continued


Establishing Indefinite Delivery & Task Order Contracts (New)


�


For the first time, FAR Part 16 explicitly covers task order contracting.  The FAR defines a task order contract as ìa contract for services that does not procure or specify a firm quantity of services (other than a minimum or maximum quantity) and that provides for the issuance of orders for the performance of tasks during the period of the contract.î  In contrast, the FAR defines a delivery  order contract  as a contract ìfor  supplies that does not procure or specify a firm quantity of supplies (other than a minimum or maximum quantity) and that provides for the issuance of orders for the delivery of supplies during the period of the contract.î  FAR Section 16.501-1.


Steps in Establishing Task Order Contracts.


Determine whether to establish a task order contract.


Alternative ñ a separate procurement for each task.


Key issue:  When does it make sense to establish a task contact?  There has been NO substantial change in FAR criteria for the use of requirements and indefinite-quantity contracts.  However, these criteria are permissive (e.g., a ìrequirements contract may be appropriateÖ when the Government anticipates recurring requirements but cannot predetermine the precise quantities of supplies or servicesÖî).  You do not have to award a task or delivery order contract under such circumstances.


�7.1.3	Contracting for Services, continued


Prepare and review the draft SOW.  The test in drafting such an  SOW is whether it ìreasonably describes the general scope, nature, complexity, and purpose of the supplies or services to be acquired under the contract in a manner that will enable a prospective offeror to decide whether to submit  an offer.î  (Section 16.504 (a)(4)(ii)).  Also identify and include:


The number of options and period for which the contract may be extended under each option.


Terms and conditions required or necessary regarding the minimum or maximum limits on the contractorís obligation to deliver and the Governmentís obligation to order.


Terms and conditions required or necessary regarding maximum  or minimum quantities that the Government may order under each individual order and the maximum that  it may order during a specified period of time.


If the contract is for advisory and assistance services, the ordering period  generally may NOT exceed five years (counting all options and modifications).


Establish the basis for pricing proposals as part of the source selection for award of the overall contract.  Among other alternatives, contracting officers might  require offerors to propose:


A fixed price for each type of task e.g., $20 for oil changes, OR


Fixed rates for different types of labor, with the negotiation for each order to center on number of hours  required by labor category, OR


Maximum rates (i.e., ceilings) for each type of labor, but allow the awardee or awardees to propose lower rates when being considered for any individual order.


�
�7.1.3	Contracting for Services, continued


�


Personal Services.


FAR Part 37 ìServicesî provides insight into the area of ìpersonal servicesî by stating:


ì37.104 Personal Services Contracts.


(a)	As indicated in 37.101, a personal services contract is characterized by the employer-employee relationship it creates between the Government and the contractor's personnel.  The Government is normally required to obtain its employees by direct hire under competitive appointment or other procedures required by the civil service laws.  Obtaining personal services by contract, rather than by direct hire, circumvents those laws unless Congress has specifically authorized acquisition of the services by contract.


 (b)	Agencies shall not award personal services contracts unless specifically authorized by statute (e.g., 5 U.S.C.3109) to do so.î








�
�7.1.3	Contracting for Services, continued


Ensuring Quality of Services Received


�


The Office of Federal Procurement Policy (OFPP) has published the only definitive guidance on Performance Based Service Contracting in the Federal government to date.  One key element is establishing methodology to ensure the Government gets the level of service we contract for.  One key to this process is the use of Quality Assurance Plans (QAPs) and Surveillance.  


The QA defines what the government must do to ensure that the contractor has performed in accordance with the PWS performance standards.  This can range from a one-time inspection of a service  to periodic in-process inspections of on-going service delivery.  It is needed to ensure the government receives the quality of services called for under the contract, and pays only for the acceptable  level of services received.  Since the QAP is intended to measure performance against standards in the SOW, these interdependent documents  must be coordinated.  Since the SOW and QAP are intertwined, it is both effective and efficient to write them simultaneously.  


�
7.1.3	Contracting for Services, continued


�


Content.


A good QAP should include a surveillance schedule and clearly state the surveillance  method(s)  to be used.  The QAP development also establishes how resources will be used to ensure  that the government receives what it is paying for.  Development of the QAP also allows the agency to clearly define the amount of contract administration resources needed.


The detail in the QAP regarding a particular task should be consonant with the importance of the task.


The QAP should focus on the quality, quantity, and timeliness, etc., of the performance outputs to be delivered by the contractor, and not on the steps required or procedures used to provide the product or service.


Style.


The SOW and QAP may be combined into one document.  This would make it easier for both the contractor and inspector to understand and administer the contract requirements.


�
Method.


It is important to select the most appropriate surveillance method for the effort involved.  In selecting the appropriate method take into consideration task criticality, task lot size surveillance period, performance  requirement and standards, availability of quality assurance evaluators (QAEs), surveillance value in relation to task cost/criticality, and available resources.


Careful selection of appropriate  surveillance  methods enables the government to determine the amount of resources and associated costs needed to perform the surveillance task.  


Acceptable surveillance methods include:


100 percent inspection.


Random sampling.


Periodic sampling.


Customer input.  


Surveillance methods to be used should be included in the draft RFP and discussed with the potential offerors  to confirm that they are fully understood or if other more cost effective techniques should be considered.


Samples of model QAPs and a Surveillance checklist are provided in the OFPP Best Practices Guide to Performance Based Services Contracts. 
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Source: FAR 15-406-5(b)
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Source: FAR 15-406-5
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Source: DOD Acquisition Reform Communications Center (ARCC)�“Stand-down Day”
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Source: ARTMS 2”
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Source: DOD Acqusition Reform Communications Center (ARCC)�“Stand-down Day”





�


Source: DOD Acqusition Reform Communications Center (ARCC)�“Stand-down Day”
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Source: DOD Acqusition Reform Communications Center (ARCC)�“Stand-down Day”
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Source: DOD Acqusition Reform Communications Center (ARCC)�“Stand-down Day”
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Source: DOD Acqusition Deskbook
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Source: DOD Acqusition Reform Communications Center (ARCC)�“Stand-down Day”











