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FAREWELLS AND INTRODUCTIONS:
Diane Truman your Navy Labor Advisor earned her well-deserved retirement in May of this year.  The “Labor Advisor” community will miss not only her technical competence and expertise, but, more importantly, the dedication and enthusiasm that she brought to the position for many years.  As I recently heard at one of our meetings, “Four decades of experience and expertise leaves with Diane”.  Ouch.  Diane may have cringed a little at that “four decades” comment, but it makes the point – she was the authoritative voice on many government contract labor issues.  Diane, a Florida State graduate, started her notable civil service career as an enforcement officer with the Wage and Hour Division and later with the Labor Management Services Administration. She brought that experience to the post of Regional Labor Advisor for the Air Force at Wright-Patterson AFB.  She later became the Naval Facilities Engineering Command Labor Advisor prior to moving into the headquarters Navy Labor Advisor position.  She is the recipient of several awards and honors for distinguished civilian service bestowed in recognition of her contributions. Among many other accomplishments Diane was one of the key members of a joint OMB, DOD, DOL, GSA, NTIS e-government initiative to create and implement the Wage Determinations on Line web site that is used government-wide to obtain SCA and DBA Wage Determinations and other key labor standards information. She is also an avid sailor and we wish her fair winds and clear skies on all her new adventures. Our many thanks go to Diane for all her help to the acquisition community and her mentorship to all of us in the labor advisor field.  Sail-on Diane – we will miss you.
The New Guy
Please allow me to introduce myself and tell you a little about “the new guy”.  I’m Frank Dean the new Navy Labor Advisor as of September of this year.  I’m a native “Hoosier”, but have made my way around the country in various capacities in my 32 year government career.  I spent 20 years of that career with the U.S. Department of Labor as both a field Investigator and as an Assistant District Director.  Much of that time was spent in the Brevard County Florida area where the vast majority of the work was the enforcement of government contract labor standards such as the Service Contract Act and the Davis Bacon Act.  In 1996 I accepted a position with the Air Force as an Assistant Regional Labor Advisor and later moved into the Regional Labor Advisor position covering a 15-state region in the central and south-central United States.  My office is now in the Pentagon along with the rest of Admiral Brown’s Research, Development and Acquisition staff.
In addition to supporting Admiral Brown and Mr. Michael Jaggard as their subject matter expert on contractor labor relations and labor standards issues, I am here to serve the Navy’s acquisition community on these matters.  I welcome the opportunity to answer your contractor labor relations questions and concerns.  To state this mission as simply as possible I will be your FAR Part 22 subject matter expert and I look forward to answering your technical questions and training needs on subject matter such as the Service Contract Act, the Davis Bacon Act and the impact of collective bargaining agreements or labor disputes on your procurements.
Naval Facilities Engineering Command Labor Advisors
NAVFAC also has labor advisors that will assist their command with Labor Standards issues.  Ms. Kim Hussey at NAVFAC Headquarters heads up that team of labor standards subject matter experts.  Most of them are located at key NAVFAC installations and generally serve that facility but often serve other NAVFAC facilities nearby.
The NAVFAC Labor Advisors will be regular contributors to this Labor Talk publication.

Why this newsletter?

This newsletter is being established for several reasons.  First it will provide a forum to keep the Navy acquisition community informed on changes happening on federal labor standards and labor relations issues and will provide ongoing reminders of how the issues affect your solicitations and contracts.  This will include discussions on many issues that may surface in one portion of the acquisition community, but that may help others who are or will be experiencing similar challenges.  Also it will serve as a reminder that training and help is available on the sometimes confusing world of government contract labor standards/labor relations.  As we all realize, there is a significant amount of personnel turnover in the acquisition community and if the Navy Labor Advisor Office is not visible, many key acquisition personnel simply won’t know that it exists to provide help when it’s needed.  Finally, there will be an attempt to achieve consistency in interpreting regulatory language and policy language.  Although there are regulations and policies dealing with most of these issues, those can often be subject to various interpretations.  This forum allows a relatively informal venue to achieve more consistency in the way the various labor standards issues are interpreted at the field level.

Archived newsletters will be available to users for referral since it has been my experience that many labor standards questions are repetitive.  Therefore, I hope that you and I will find that this will be a time saving endeavor.  If a particular issue has been covered in a previous newsletter, you may often find the Navy Labor Advisors referring you to a particular article in the past as the most efficient means of providing detailed explanation on the matter. 

I welcome your input on subject matters that should be covered and on how the newsletter can better serve you and your 1102 colleagues.  Let’s start the dialogue – Labor Talk.

Featured News Item

New SCA Directory published.  DOL has published a new SCA Directory of Occupations, Fifth Edition, defining classifications on all standard wage determinations and many non-standard ones. This edition features numerous classification title and position description changes, as well as added classifications (and a few deletions).  DOL just recently completed issuing revised standard wage determinations based upon the new directory.
As with other changes to wage determinations, these new wage determinations reflecting the updated job classifications will NOT affect contracts until a new period of performance begins with the next option, contract extension or award of a new contract.  Revised wage determinations must be placed in contracts for these contracting actions per FAR 22.1007.

Until a wage determination referencing the Fifth Edition is incorporated, standard classifications will continue to be defined/governed by the Fourth Edition of the Directory.  A footnote on every wage determination containing “standard” classifications indicates which Directory edition defines the classifications listed. (“Source of Occupational Title and Descriptions:  The duties of employees under job titles listed are those described in the "Service Contract Act Directory of Occupations," Xxxxx Edition….”)

Caution:  SCA Price Adjustment proposals may be affected significantly when transitioning to a wage determination based upon the new Fifth Edition of the Directory.  Therefore, in addition to the wage and fringe benefit rates, the job classifications utilized by the contractor should be carefully reviewed to determine whether an adjustment to contract price under FAR 52.222-43 or 44 is appropriate.
Training Time

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.

Q&A

“Q&A” will be a section of the newsletter that will allow readers to have input into the newsletter.  We have noticed during labor standards training sessions that contracting personnel often ask the tough questions that require us to be more than “one slide deep”.  We would like to share those questions (and answers) of general interest with others in the contracting community.  Just e-mail your question to Frank Dean (frank.dean@navy.mil) or Kim Hussey (kimberly.hussey@navy.mil).  We will then share the question and answer in our newsletter.   Identities will be kept anonymous.  We look forward to your challenging and insightful questions.

THIS NEWSLETTER’S QUESTION:

Question:  I have a clerical support contract with a new wage determination.  During the competitive phase of the procurement and during the most recent option period, the contractor used “General Clerk IV” as the appropriate wage determination classification.  The new wage determination that I am required to modify into the contract does not contain the “General Clerk IV” classification.  It contains only “General Clerk I, II, and III”.  I also noticed that the wage determination number changed.  Do I have the wrong wage determination?  If not, how do I handle classification of the workers under the new wage determination?
Answer:

No, you do not have an incorrect wage determination.  As mentioned above in the article regarding the Service Contract Act (SCA) Directory of Occupations (Directory), U.S. Department of Labor (DOL) has substantially revised the Directory into the “Fifth Edition”.  DOL has published wage determinations on a nationwide basis that are based upon the new directory.  Most of these new wage determinations will apply to FY 2007 contracts and options, but not all.  Those that are “timely” under FAR 22.1012 provisions must be incorporated into the contract for the new period of performance.  Therefore, so long as the wage determination obtained from the WDOL program covers the basic work classification(s) necessary for contract performance and it is timely, then you have the correct wage determination.  For example, the old wage determination number for the San Diego, CA locality is 1994-2057.  This version of the wage determination was based upon the “Fourth Edition” of the Directory.  The new wage determination number for San Diego, CA is 2005-2057 and is based upon the “Fifth Edition” of the Directory.  Both the old and new versions of this wage determination contain “Administrative and Clerical Support Occupations” generally and “General Clerk” classifications specifically.  Therefore, the new 2005-2057 wage determination is the correct one that should be incorporated into the contract for the new period of performance.  The exception to this would be if a collective bargaining agreement covering these service employees exists.
Now -- the “how do I handle the classification” part of the question.  The correct classification of workers under the terms of the contract is the contractor’s responsibility, not the government contracting officer’s.  However, if the contractor is seeking guidance, it should be referred to DOL’s web site where they may carefully review the Fifth Edition of the Directory and determine the correct work classification based upon the work actually performed by its employees.  DOL has also prepared a “cross-walk” document that compares the old Fourth Edition Directory job titles to the new Fifth Edition titles.  It provides information on “likely” matches from the old titles to the new titles.  However, the contractor should not rely upon this exclusively to determine the proper worker classifications.  Instead the contractor can rely upon this as a guide, but must also carefully review the work being performed and the job descriptions in the Directory for an appropriate match.  Since this is a compliance issue primarily between the contractor, DOL and the affected workers; the contracting officer should not become directly involved in this decision making.

However, the issue that may directly involve you and require a decision is adjustment to contract price under the SCA Price Adjustment clause (FAR 52.222-43 or 44).  If and when the contractor presents a request for a price adjustment under that clause, the contracting officer will need to make a decision on whether there is proper entitlement.  Only when the contractor incurs additional “actual costs” because it has been “made to comply” with wage determination requirements, would an adjustment be appropriate.  In this example the “likely match” demonstrates that the old “General Clerk IV” ($13.83 per hour) classification will likely be a “General Clerk III” ($14.74 per hour) under the new wage determination.  Let’s assume that the contractor determines after its review that the new General Clerk III is the appropriate classification and requests an adjustment of $.91 per hour (14.74 minus 13.83) plus accompanying payroll taxes and additional workers compensation insurance liability.  If after reviewing the appropriate contract work requirements, the Directory job descriptions, and the wage determinations; you believe that “General Clerk III” is the correct new job classification and that is the appropriate new minimum rate of pay owed; then an SCA adjustment to contract price is appropriate.
As with all SCA Price Adjustments, the rate actually paid by the contractor in the prior period of performance may affect the amount of the price adjustment entitlement.  Therefore, the rate actually paid by the contractor should be determined before deciding the amount of the adjustment.  Using the fact situation shown above, for example, if the contractor paid $14.00 per hour to the affected service employees (slightly more than the SCA required minimum) in the prior period of performance, then its adjustment entitlement in the new option period would be only $.74 per hour ($14.74 minus $14.00) plus accompanying payroll taxes and additional workers compensation insurance liability.

Contracting Specialists are encouraged to use the Navy SCA Price Adjustment guide which can be found at the below listed web site.
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   Useful web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:

http://www.acquisition.navy.mil/navyaos/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
EEO Construction Goals for Minorities and Women (AF Bases):

 http://www.safaq.hq.af.mil/contracting/laborstandards/eeo.htm
FedBizOpps:

http://www.fedbizopps.gov/
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