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GSA Federal Supply Schedules (FSS) and Labor Standards – “Buyer Beware”

Recent challenges by the U.S. Department of Labor and other case studies have revealed a complex and difficult environment when applying FAR Part 22 Labor Standards to FSS and similar multiple award schedule (MAS) contracts.  There are a number of labor issues for the ordering activity to consider when ordering against such MAS contracts.  Here are some of the key considerations:

1)  Each contracting officer, including any Navy ordering officer, is responsible for ensuring that no contract or order is placed unless all requirements of law, executive orders, regulation and all other applicable procedures, including clearances and approvals, have been met.  These include labor standards requirements.
2)  OSD memorandum dated October 29, 2004, implemented by OSN memorandum of December 20, 2004, requires careful consideration of contract terms and conditions when placing orders against other agency’s FSS/MAS contracts. Click here for the OSD memorandum, and here for the OSN implementation.

3)  The Naval Supply Systems Command has issued an “Ordering Officer Guidebook,” NAVSUP P-738, which reminds all those placing such task orders that they should have detailed information about the contract against which such orders are being placed and that the orders must be within the scope of the contract being ordered under.  It also provides information on other responsibilities of the ordering office.  See guide, in particular Section 2, which emphasizes these responsibilities.

FSS/MAS ownership agencies such as GSA have not always been consistent in their handling of labor standards issues within such contracts.  Some FSS/MAS contracting officers have accepted the responsibility of the labor standards issues and have included all appropriate contract clauses related to those labor standards within the FSS/MAS contracts AND have included appropriate wage determinations in the MAS contract for all localities in the United States.  However, there are other FSS/MAS contracts that do not include such provisions and/or wage determinations, but instead attempt to pass that responsibility to the ordering activity through ordering instructions, “read me” documents, and/or contract language in the MAS.  There are also some that are in between those two models, where the labor standards have been included in the FSS contracts, but wage determinations are missing or it is not clear which particular revision of the wage determination is applicable and it is not clear when and how WDs will be updated in accordance with FAR 22.1007.  The labor standards and wage determinations often effect pricing and need to be carefully considered and understood. 

Regardless of the form of contract (stand-alone or task order), Labor Standards application or non-application must be based upon an analysis of the specific procurement measured against FAR Part 22 criteria.

Therefore, before placing task orders against GSA (or other agency) Federal Supply Schedule or similar MAS contracts, it is recommended that a number of important questions be explored to determine whether the SCA or DBA labor standards have been correctly considered and implemented:

1)  Are you issuing a task order against an appropriate schedule i.e. will the work ordered be within the scope of the contract?

2)  Have the OSD and OSN memoranda been complied with?

3)  Have the “Ordering Officer Guidebook” instructions been considered?

4)  If proceeding with an FSS task order, does the FSS contract already include the appropriate labor standard(s) contract clauses and wage determinations for the locality where the work will be performed?

5)  If not, do you know whether GSA (or other agency) has placed that responsibility on the ordering activity official(s) or whether GSA will take such action(s)?  If responsibility has been placed upon you (the task ordering official), do you have appropriate authority to modify the MAS contract and/or the task order in question?

6)  Will actions by either GSA or the task ordering officials affect the contract (or task order) price?  When and how?

The Navy Labor Advisor can help with understanding the impact of these issues on such task orders.  Please call if you need help.  It is also highly recommended that you seek the advice of the Navy Labor Advisor if Department of Labor officials have asked for task order implementation of the labor standards and/or wage determination(s).
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Service Contract Act
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UPDATING WAGE DETERMINATIONS:  

It’s that time of year again – no, not the National Football League preseason – it’s the time when most SCA-covered contracts will require an updated SCA WD.
Contracting personnel must update the wage determinations (WD) in contracts, but should only do so when certain “triggering events” occur – such changes usually coincide with a new period of performance and therefore most commonly, WDs must be updated annually.  However, there are some other “triggers”.  The requirement to obtain, implement and update wage determinations is found at FAR 22.1007 and therefore this is the provision that will decide if and when a WD update is necessary.  

Here’s a quick snapshot of the “triggers”:

1) New solicitation – FAR 22.1007(a) – “new solicitation”
2) New contract award – FAR 22.1007(a) – “new contract”
3) Option exercise – FAR 22.1007(b)(1) – “Extends the contract pursuant to an option clause….”

4) Contract Extension – FAR 22.1007(b)(1) – “Extends the contract pursuant to an option clause or otherwise”
5) Scope of work change – FAR 22.1007(b)(2) -- “…whereby labor requirements are affected significantly” – This entails adding work requiring different job classifications that are not contained on the contract WD, not merely adding more of the same type of work.
Or if the WD has not been updated due to the above noted triggers, it must be updated annually or biennially as required by one of these “triggers”: 
6) Anniversary date – FAR 22.1007(c)(1) –“Annual anniversary date if the contract is subject to annual appropriations”

7) Biennial period – FAR 22.1007(c)(2) – “Biennial anniversary date if the contract is not subject to annual appropriations and its proposed term exceeds 2 years….”  

The rules noted above to implement new WDs onto a contract apply to both DOL-determined prevailing WDs and also collective bargaining agreement (CBA)-based WDs.

Furthermore, the new or revised WDs should be implemented onto the contract only when the updated WD (or CBA) is timely under the rules found at FAR 22.1012.
FAR 22.1012 establishes deadlines for receipt/availability of WD revisions (both DOL-determined and CBA-based).  For DOL-determined prevailing WDs, the applicable WD is the one most recently published at WDOL.gov on or before the applicable deadline for the next contract period. DOL publishes WD revisions periodically, but only those available from the Wage Determinations on Line (WDOL) program prior to the deadline (or those that are otherwise provided directly to the contracting agency on time) must be used.  Recently, the program administrator began placing the “posted date” on all prevailing WDs available from the WDOL program.  The posted date is different than the date of the revision by DOL.  Therefore, in all cases where the WD was obtained via the WDOL search menu, the posted date will be used to determine whether a specific WD revision is considered timely and placed into the contract for the new period of performance or other requirement to update the WD.  However, if the WD was provided directly from Department of Labor officials (in response to an SF-98, an e-98 or other request), the date of receipt by the Navy/Marine Corps will determine timeliness.
How to obtain your updated WD:

WDs are generally published in WDOL.gov the Tuesday following DOL’s issuance -- watch for publication of these revisions.  Do not incorporate WDs published on WDOL.gov after the applicable deadline found in FAR 22.1012.  For CBA-based WDs, the most current edition of the CBA signed by both the incumbent contractor and the union and provided to the CO on or before the applicable deadline applies to the next contract period (see Section B(5)(b) of the WDOL users guide for detail).
The WDOL program provides an alert service that will send an automated e-mail notice whenever a prevailing WD has been updated.  This provides an easy and convenient way of monitoring a specific WD when you are approaching a new period of performance or anniversary date requiring a WD update for your contract.  Again, do not incorporate WDs published, provided or available after the FAR 22.1012 deadline for receipt of a new WD.
Nearly all WDs are obtained electronically through www.WDOL,gov . SF98s are no longer required by the FAR or DOL regulations (22.1008). However, there may still be occasions when the WDOL program does not provide an appropriate WD and an “e-98” must be submitted to obtain a contract specific WD.  This is rare and ordinarily would involve only unique job classifications that aren’t contained on the standard or non-standard wage determinations.  An example would be a wage determination for SCUBA divers, which is not currently available through the WDOL menu.  The WDOL Users Guide is very helpful for those unfamiliar or new to the process. WDOL.gov provides four options for contracting personnel:

1.  The DOL-determined standard area WD for any locality may be obtained. [Be careful to select the WD containing the appropriate fringe benefit requirement - see WDOL Users Guide, section B(5)(a)].
2. DOL-determined WDs for non-standard classifications such as elevator maintenance, packing and crating of household goods, off-base food and lodging, and others are available.

3. CBA-based WDs may be created and updated.

4. Access to DOL’s e-98 electronic request is available. This request links to DOL and should be used to obtain a wage determination when there is any question about the applicable WD, but may be used to obtain any WD.  An e-98 is only mandatory, however, when there is NOT a wage determination available at WDOL.gov for the work that will be performed under the contract.

Final note -- Carefully review any WD obtained per 22.1013, including those received via the e98, to be sure it applies and does not have significant errors or omissions prior to incorporating it. For standard area WDs, check the WDOL.gov publication date, locality, applicable wage rates, and fringe benefit requirement (Use the odd-numbered WD with the “per hour” language unless the contract previously contained the even-numbered WD containing the “average cost” language.) For non-standard WDs, check the publication date, applicability of the WD to the work, locality, wage rate, fringe benefit requirement and agency (some WDs are issued only for use by certain agencies, such as GSA, Forest Service, Corps of Engineers, etc.).  For CBA-based WDs, be certain the CBA does apply to the contract situation (contact your Labor Advisor, particularly if it is new or revised), and complete the form accurately.  [See WDOL Users Guide, Section B(5)(b)].
Please contact your Navy Labor Advisor if you have questions regarding the WDs applicable to your contracts or need assistance with the process, and contact us ASAP if you notice anomalies in the WDs or CBAs.

BRAND NEW Collective Bargaining Agreement?

If your SCA-covered contractor presents you with a CBA to use for wage determination purposes and this is the first time a CBA has covered the service employees on the contract, it may not be applicable for the new period of performance.  There are specific requirements for such CBAs to be “covered” by the SCA protections and therefore controlling for wage determinations purposes.  First, the CBA must be “timely” per the requirements of FAR 22.1012-2.  Second, the CBA must be in effect during the predecessor contract period in order to control as a wage determination requirement for the successor contract period.  This is so even when an incumbent contractor is both the predecessor and successor contractor (i.e. options, extensions).  Not only must the CBA be effective in the processor period of performance, but also wage and fringe benefit terms must be effective and controlling under the CBA in the predecessor contract period.  For example, if the contractor is moving from the first option to the second option period of performance.  Wage and benefit terms of a CBA must be controlling in the first option period in order for the CBA to control for wage determination purposes in the second option period.  The DOL regulations are very specific on this and state in part “…Section 4(c) will be operative 

only if the employees who worked on the predecessor contract were 

actually paid in accordance with the wage and fringe benefit provisions 

of a predecessor contractor's collective bargaining agreement. Thus, for 

example, section 4(c) would not apply if the predecessor contractor 

entered into a collective bargaining agreement for the first time, which 

did not become effective until after the expiration of the

predecessor contract.”  29 CFR 4.163(f)  In this context the “predecessor contract” is the prior period of performance – i.e. option period one in the example mentioned.

Look for a detailed featured news article on how to properly review the terms of a CBA for SCA purposes in the next issue of Labor Talk.  
[image: image3.wmf]
Davis-Bacon Act –
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DOL Opinion Letter RE:  Construction Superintendents

Davis Bacon Act (DBA) compliance checks and investigations can be a real challenge, particularly concerning employees that may be exempt from the prevailing wage requirements.  U.S. Department of Labor has issued a recent opinion letter for construction superintendents and the status of such employees under the Fair Labor Standards Act (FLSA) requirements.  This clarification should help all those administering construction contracts to better understand and utilize Department of Labor’s “white collar” exemption (29 CFR 541) for such employees working on Navy/Marine Corps construction projects.  The opinion letter makes it clear that so long as such employees are (1) paid a guaranteed salary of at least $455 per week, (2) regularly supervise at least two or more full-time employees, (3) have management of the enterprise or a recognized department of the enterprise as their primary duty, and (4) have hiring/firing authority or their recommendations carry particular weight over hiring/firing; then they are exempt from the FLSA minimum wage, overtime and recordkeeping requirements.  Therefore such superintendents will likewise be exempt from DBA prevailing wage standards and Contract Work Hours and Safety Standards Act overtime standards.  The DBA definition of “laborers and mechanics” (those subject to DBA requirements) excludes employees that are exempt under 29 CFR 541 per FAR 22.401 – “…Persons employed in a bona fide executive, administrative, or professional capacity as defined in 29 CFR part 541 are not deemed to be laborers or mechanics”.  Click here to see the full text of the opinion letter.
Updating DBA Wage Determinations?

Generally, DBA Wage Determinations (WD) apply for the entire period of contract performance once the contract is awarded.  This is so whether the contract takes 3 months or 3 years to complete the construction project involved.  There is, however, an exception to this general principal for contracts that contain option periods such indefinite delivery, indefinite quantity contracts that are awarded for a base period and option periods.  Also, other contracts that call for the term of the contract to be extended would require updates to the WD when the extension is issued.  Such contracts also require the CO to decide which method to utilize for price adjustment when the WD is updated.  One of the three clauses for this purpose must be included in the solicitation and contract.  Specifically, FAR clause 52.222-30 is used when no adjustment or a separately specified adjustment method is appropriate, 52.222-31 is used when a percentage methodology is appropriate, and 52.222-32 is used when an actual costs methodology (similar to the SCA Price Adjustment clause) is appropriate.  See also 22.404-12 which specifies when it is required to update DBA WDs and to use one of these clauses on a construction contract. 
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Tidbits

Statement of Equivalent Rates -- SCA requires that solicitations and contracts contain a “Statement of Equivalent Rates” (those rates that would be paid to Federal direct-hire workers, if they were to be employed).  In addition to the wage rate or “federal grade equivalent” information, a fringe benefit amount is often provided.  For convenience, the fringe benefit equivalent utilized during A-76 studies is commonly used to provide an equivalent fringe benefit rate.  This rate was recently revised to 36.45% (of the wage rate).  The rate of 32.85% had been in place for a number of years prior to this revision by the Office of Management and Budget.  See OMB implementing Memorandum.
Electronic Wage Determinations for Contract Writing Systems – Acting upon a recommendation from the Integrated Acquisition Environment, the National Technical Information Service (NTIS) has developed an XML option for adapting Department of Labor Wage Determinations for incorporation into electronic contract writing systems (CWS). Such CWS are now commonly used by various government agencies to create electronic solicitations and contracts.  While it is recognized that modification of existing CWS may require additional funding for full implementation, you are encouraged to consider the advantages of this important, efficient and time-saving development. Please share this information with your acquisition and logistics management team.  Contact your Navy Labor Advisor to move this issue toward implementation.  Learn more by clicking here <http://acquisition.gov/faqs_whatis.cfm> .
Fair Labor Standards Act – Minimum Wage Increase 
On May 25, President Bush signed a spending bill that, among other things, amended the Fair Labor Standards Act (FLSA) to increase the federal minimum wage in three steps: to $5.85 per hour effective July 24, 2007; to $6.55 per hour effective July 24, 2008; and to $7.25 per hour effective July 24, 2009. A separate provision of the bill brings about phased increases to the minimum wage in the Commonwealth of the Northern Mariana Islands and American Samoa, with the goal of bringing the minimum wage in those locations up to the general federal minimum wage over several years.  This is the first such increase in more than 10 years and it appears to be unlikely that the first increase to $5.85 per hour will impact fixed-price service contracts through the Fair Labor Standards Act and Service Contract Act price adjustment clause, 52.222-43 or 44 for contracts that use low-wage employees.  The SCA minimum wage rate for these employees, in most cases, is well in excess of the new FLSA minimum rate.  There are a number of Davis-Bacon Act wage determinations that DOL will need to be updated to $5.85 per hour for low-skilled job classifications.  However, that change is not expected to have much immediate impact either since the wage rates paid to these workers is likely “market driven” and already in excess of the new $5.85 per hour minimum.
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Training Time

Thanks to U.S. Marine Corps Systems Command, Training Systems section for sponsoring an SCA labor standards training session for their 1102s and procurement legal counsel at their conference facility in Orlando, FL on May 17th, 2007.  Kudos to all those that attended and were very engaged in asking a great variety of follow-up questions during the session.
The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

“Q&A” will be a section of the newsletter that will allow readers to have input into the newsletter.  We have noticed during labor standards training sessions that contracting personnel often ask the tough questions that require us to be more than “one slide deep”.  We would like to share those questions (and answers) of general interest with others in the contracting community.  Just e-mail your question to Frank Dean (frank.dean@navy.mil) or Kim Hussey (kimberly.hussey@navy.mil).  We will then share the question and answer in our newsletter.   Identities will be kept anonymous.  We look forward to your challenging and insightful questions.

THIS NEWSLETTER’S QUESTION:

Question:  I am the ACO on a large SCA-covered contract.  The contractor has obtained a new SCA wage determination from the internet and has pointed out that it contains substantial wage increases for many of the work classifications used on the contract.  Therefore, the contractor has requested me to modify the contract to include this new wage determination.  Should I do so?

Answer:
Not immediately.  A new wage determination should be incorporated into the contract only when it is triggered (required) by an event specified at FAR 22.1007 and the WD is timely under FAR 22.1012.  Almost always this requirement is in conjunction with a new period of contract performance such as a new option period, contract extension, or new contract.  Incorporating a new wage determination into the contract prematurely is improper, would cause additional costs to fall upon the functional customer earlier than expected, and these costs would be entirely avoidable.  For example, if the new period of performance does not begin until the new calendar year (January 1, 2008), then the updated WD should be incorporated into the contract effective that date.  If the updated WD was incorporated into the contract immediately and the contractor began complying with it effective immediately, the contractor might be entitled to an SCA-Price Adjustment for the costs of the wage and fringe benefit increases caused by the new WD.  Therefore, in this situation the contractor should be thanked for the new information and told that any new WD will be incorporated when it is timely and appropriate to do so under FAR 22.1007.
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   Useful web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:

http://www.acquisition.navy.mil/navyaos/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
EEO Minority Goals for Construction Contracts – Navy & Marine Corps Bases:

http://acquisition.navy.mil/content/view/full/3736
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm













