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New Executive Orders
President Obama recently issued several executive orders (EO) regarding labor standards and labor relations issues.  Here is a quick summary of them and the impact that they will have on Navy/Marine Corps contracts:

Executive Order 13494 (ECONOMY IN GOVERNMENT CONTRACTING):
The essence of this executive order is to disallow the cost of “…any activities undertaken to persuade employees …to exercise or not to exercise…the right to organize and bargain collectively….”  Such unallowable costs shall be excluded from any billing, claim, proposal, or disbursement applicable to any Federal Government contract.  The order is also consistent with the policy of contracting agencies remaining impartial concerning any labor-management dispute involving Government contracts [see FAR 22.101-1(b) & SECNAV Instruction 4200.36A].

Examples of costs unallowable by this EO when they are undertaken to persuade employees to exercise or not to exercise their collective bargaining rights are:

(a)  preparing and distributing materials;
(b)  hiring or consulting legal counsel or consultants;
(c)  holding meetings (including paying the salaries of the attendees at meetings held for this purpose);
(d)  planning or conducting activities by managers, supervisors, or union representatives during working hours.
The requirement is not immediate.  The FAR Council may take until the end of May 2009 in order to adopt rules to implement this EO.  It is likely that changes to FAR 31.205-21 will be made to implement the policy and make it clear that such costs are unallowable.
Executive Order 13495 (NONDISPLACEMENT OF QUALIFIED WORKERS UNDER SERVICE CONTRACTS):
This executive order is to establish a policy to require many service contractors to make job offers to employees employed by the predecessor contractor for the same services in the same locality, when the contract changes hands.

Here is a summary of the impact that this will have on Navy/Marine Corps service contracts:

First, the requirement is not immediate.  It does not take effect until incorporated into the FAR, and the process of changing the FAR may take up to six (6) months.  The effective date of the policy implementation will be determined by the FAR change.

The Executive Order contains the following language concerning rules that must be written by the Secretary of Labor’s Office and the associated FAR changes:

“…The Secretary shall, in consultation with the Federal Acquisition Regulatory Council, issue regulations, within 180 days of the date of this order…to implement requirements of this order.  The Federal Acquisition Regulatory Council shall issue…regulations…to provide for inclusion of the contract clause in Federal solicitations and contracts subject to this order.”

Second, the requirement will not apply to all service contracts.  It will apply only to those contracts subject to the Service Contract Act (SCA).  Also, there are some SCA covered contracts that are excluded from its application.  The easiest way of summarizing this part of the implementation is that only contracts that require the SCA clause, 52.222-41 as prescribed by FAR 22.1006 and not otherwise excluded, will require implementation of the new clause.  The exclusions are:

· contracts or subcontracts under the simplified acquisition threshold;
· contracts or subcontracts awarded pursuant to the Javits-Wagner-O’Day Act (AbilityOne);
· guard, elevator operator, messenger, or custodial services provided to the Federal Government under contracts or subcontracts with sheltered workshops employing the severely handicapped;
· agreements for vending facilities entered into pursuant to the Randolph-Sheppard Act;
· contracts that employ personnel that work on both Federal contracts and private sector work as a single job, so long as the employment arrangement was not deployed in a manner designed to avoid the purpose of the Executive Order.
There is also some limited opportunity for the head of a contracting department or agency to pursue an exclusion that applies only to that department if implementation of this rule “would impair the ability of the Federal Government to procure services on an economical and efficient basis.”
The Executive Order states in part “…Definitions    (a) “Service Contract” or “contract” means any contract or subcontract for services entered into by the Federal Government or its contractors that is covered by the Service Contract Act….”

Therefore, the new rules will not apply to service contracts for professional services and those already exempt from SCA or those identified as “excluded.”
Third, the Department of Labor (DOL), not the contracting agency, will be the enforcing agency.

Although contracting activities will have the responsibility to place the contract clauses in the contract and perform some administration of related contract clauses, the responsibility to enforce the provisions will rest with DOL.

In this regard the Executive Order states “The Secretary of Labor (Secretary) is responsible for investigating and obtaining compliance with this order.”

Fourth, the contracting agency’s responsibility will principally be to:

· include the appropriate contract clauses in solicitations and contracts covered by the SCA and not otherwise excluded;
· more assertively require SCA-covered contractors and subcontractors to provide seniority lists that are virtually identical to FAR 22.1020 requirements and to provide those lists to incoming contractors on a timely basis (for use in the employment offers that must be made);
· inform the incumbent contractor employees of their rights under the EO by requiring posting of a DOL created poster in a place accessible to all the “service employees” of current contractor (or otherwise provide notice to workers that do not have a common gathering place).
Executive Order 13496 (NOTIFICATION OF EMPLOYEE RIGHTS UNDER FEDERAL LABOR LAWS):
This executive order will require contractors and subcontractors to post a notice (Department of Labor poster) informing employees of their collective bargaining rights under the National Labor Relations Act.  This EO also revokes a requirement for contractors to post a “Beck” notice which notified employees that they cannot be required to join a union and of their rights to object to the portion of union dues utilized for purposes other than collective bargaining, CBA administration, or grievance adjustment.
New FAR rules will be written to implement the new posting requirement, including a new contract clause requirement, and to rescind the previous “Beck Notice” posting requirement.  The new rules will be found at 22.16.  The new policy also includes severe penalties for non-compliance by contractors, including contract cancellation, termination, or suspension and debarment from further Government contracts.  However, the EO allows the head of the contracting agency an opportunity to offer written objections to contract cancellations, terminations, or suspensions if the contract about to be affected is essential to the agency’s mission.  
The requirement is not immediate.  The DOL and FAR Council may take until the end of May 2009 in order to adopt rules to implement this EO.  Also, the new rules will apply only to contracts that will exceed the simplified acquisition threshold.  The Secretary of Labor may issue exemptions for certain contracts or classes of contracts if the posting of the notice would not serve the purposes of the EO or would impair the ability of the Government to procure goods or services on an economical or efficient basis. 
Executive Order 13502 (USE OF PROJECT LABOR AGREEMENTS FOR FEDERAL CONSTRUCTION PROJECTS):
This executive order encourages “executive agencies to consider requiring the use of project labor agreements in connection with large-scale construction projects in order to promote economy and efficiency in Federal procurement.”  Large-scale construction projects are those projects of $25 million or more.  It defines a project labor agreement as “a pre-hire collective bargaining agreement with one or more labor organizations that establishes the terms and conditions of employment for a specific construction project” and which is an agreement under Section 158 (f) of the National Labor Relations Act.
Executive agencies may, on a project by project basis, require the use of a project labor agreement where such agreement will advance the Federal Government’s interest in achieving economy and efficiency in Federal procurement, producing labor-management stability, and ensuring compliance with laws and regulations governing safety and health, equal employment opportunity, labor and employment standards, and other matters and otherwise be consistent with law.  When used, the EO does not require contractors or subcontractors to enter into a project labor agreement with any particular labor organization.
The EO makes clear that project labor agreement use is not required and that it does not prohibit use of project labor agreements in circumstances not covered by the order (i.e., projects of less than $25 million).
This EO also revokes previous executive orders issued in 2001 which prohibited the use of project labor agreements.

The EO also requires that any such project labor agreement meet the following conditions:

(a) bind all contractors and subcontractors through the inclusion of appropriate specifications in all relevant solicitation provisions and contract documents;

(b) allow all contractors and subcontractors to compete for contracts and subcontracts without regard to whether they are otherwise parties to collective bargaining agreements;

(c) contain guarantees against strikes, lockouts, and similar job disruptions;

(d) set forth effective, prompt, and mutually binding procedures for resolving labor disputes arising during the project labor agreement;

(e) provide other mechanisms for labor-management cooperation on matters of mutual interest and concern, including productivity, quality of work, safety, and health; and

(f) fully conform to all statues, regulations, and Executive Orders.
The requirement is not immediate.  The FAR Council may take until the end of May 2009 in order to adopt rules to implement this EO.  The new rules will be implemented by FAR 22.5.
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Service Contract Act
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SCA Health & Welfare Benefits Rates

Department of Labor (DOL) has announced changes to the Service Contract Act (SCA) “health and welfare” (H&W) fringe benefits that will be effective for new contracts and new periods of performance.  Those changes are discussed below:

Department of Labor (DOL) All Agency Memorandum #206 provides guidance for implementing increased Health and Welfare fringe benefit rates on Federal Government contracts subject to the SCA.  

The new benefit rate of $3.35 per hour is effective for all Invitations for Bids subject to SCA with bid opening dates on or after 1 June 2009 and all other service contracts awarded on or after 1 June 2009. These increases will not affect most contracts that are on a fiscal year cycle until the start of the new period of performance (an option, extension, or new contract) on 1 October 2009 - see FAR 22.1007 and FAR 22.1012-1. The increases will affect standard wage determinations currently requiring $3.24 for H&W.  AAM #206 does NOT affect contracts or portions of contracts subject to a predecessor's Collective Bargaining Agreement (CBA), or contracts requiring WDs with H&W amounts other than the previous $3.24 per hour.

As has been the case since 2004, DOL will continue to require the use of “grandfathered” wage determinations.  Briefly stated -- if a procurement has historically (going back to 1997) used the “average cost” (previously called “high”) fringe benefit wage determination, the most recent version of that wage determination must be continued on any new period of performance (options, extensions and yes, even recompetitions for the same or similar services).  It’s easy to determine if you have the correct version of the wage determination, since these “grandfathered” wage determinations always end in an even number -- for example, 2005-2104.  Except these rare occasions where the “average cost” fringe benefits are “grandfathered” on some older procurements, the “per employee” (previously called “low”) fringe benefit wage determination should be used for all procurements requiring a standard area wage determination.  This will be the wage determination ending in an odd number – for example, 2005-2103.  DOL’s AAM #197 provides a more detailed explanation of the fringe benefit differences and, if needed, AAM #188 provides a detailed overview of the fringe benefit changes generally.  As DOL points out in their AAMs, "In addition to having different benefit levels, the old high and low health and welfare benefits had different methods for determining compliance.”  Although the two standard wage determinations for SCA localities will each reflect the new $3.35 per hour H&W rate, care must be taken to incorporate wage determinations with the same basic number as the previous one to avoid unintended monetary impact to workers, contractors, and contracts (through SCA Price Adjustment requests).  See the “Q&A” discussion in the June 2008 (Issue #7) copy of “Labor Talk” for more detail -- June 2008 - Labor Talk.

[These two wage determinations look nearly identical in terms of job classifications, wage rates and most fringe benefit provisions.  However, there is a key difference concerning the H&W fringe benefits.  The odd-numbered WD (for example, 2005-2103) must be based upon and paid for all hours paid, including all paid time-off.   Therefore, for full-time employees the contractor would be required to calculate and pay H&W fringe benefits for all hours paid up to a maximum of 40 hours per week or 2080 hours per year, including any holiday, vacation or sick leave hours.  A detailed description of this fringe benefit methodology is found at 29 CFR 4.175(a).  Furthermore this WD does not allow “averaging” of fringe benefit costs among the workforce, but requires compliance by the contract for each and every individual service employee.  On the other hand, the even-numbered WD (for example, 2005-2104) is based upon the contractor’s “average costs” to provide such benefits to its entire “service employee” workforce.  The contractor may average the costs between different employees and among different benefits provided, so long as the average cost for the service employees equals or exceeds the amount shown in the wage determination (for most current contracts the average cost must be at least $3.24 per hour).  Another critical element regarding compliance with this even-numbered WD is that the calculation of average cost is based upon only hours actually worked and excludes all paid time off.  Therefore, the H&W cost to the contractor will generally be based on a fewer number of hours than the odd-numbered WD.  For example, if a full-time employee is routinely paid for 2080 hours annually (40 hours X 52 weeks) and 200 of those hours are paid time-off, then the H&W cost is routinely based upon 1880 hours (2080 less 200 paid time-off hours).  A detailed description of this fringe benefit methodology is found at 29 CFR 4.175(b).]
DOL will revise the area [standard] wage determinations, posting them at the WDOL.GOV Web site.  If a revised wage determination required for a particular procurement is not yet posted, AAM #206 authorizes pen-and-ink changes to revise the H&W note on an existing wage determination to read: (for odd numbered wage determinations) “$3.35 per hour or $134 per week or $580.67 per month”; or (for even numbered wage determinations) “an average of $3.35 per hour.” For Hawaii, refer to AAM #206 for revised amounts and for a discussion of the special rates applicable there.

A copy of AAM #206 will be posted on the “Acquisition One Source” Web site (click on Contract Labor Standards and Relations and you’ll find it) -- and at the www.wdol.gov Web site. 

If you have a question as to whether and/or when these new H&W rates apply on a specific procurement and how they may affect contract costs, contact the Navy Labor Advisor’s office for help.

SCA PRICE ADJUSTMENT CALCULATION TOOL prototype (SCA-PACTp) -- Pilot Project:  We’re looking for a few good volunteers!

NAVFAC Northwest personnel are in the process of developing SCA Price Adjustment calculation tools that will help the contracting community more efficiently review and calculate SCA Price Adjustment values.  Part of this important work is to field test the tools to assure their accuracy prior to wide-scale use and distribution.  Navy and USMC contracting officers interested in helping this process along and at the same time in using this tool to simplify their current SCA price adjustment requests are welcome to participate!  Please contact Frank Dean, Navy Labor Advisor (703)693-2939, Kim Hussey, the NAVFAC Labor Advisor (202)685-9138, or Laura Wade, NAVFAC NW (360)396-4962 if you’re interested.  At this time we are limiting the field testing to those contracts that use only Department of Labor’s standard area wage determination, odd-number (per employee fringe benefit method).
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Davis-Bacon Act  
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Certified Payroll regulation changes – full social security numbers and employee addresses will no longer be required.
Department of Labor (DOL) regulatory change removes the requirement to include personally identifying information (PII) from certified payroll (CP) in order to better protect the privacy of workers and reduce the possibility of identify theft.  The new regulatory language is found at 29 CFR 5.5(a)(3)(ii)(A).  The removal of this information from certified payrolls may help Navy contracting officials in the storage and protection of this sensitive PII.  The government’s prime contractor remains responsible for obtaining the full PII information for both its employees and its subcontractors’ employees and must make it available upon request by either the contracting agency or DOL officials, but it will no longer be appropriate to place it on CP.  Instead DOL recommends a unique identifying number for each employee which will distinguish workers with identical or very similar names.  Although not explicitly required as the unique identifying number, the DOL regulatory language suggests use of the last four digits of each individual’s social security number.

A change to 52.222-8 is pending.  In the meantime, the Director of Defense Procurement (DPAP) has issued a FAR deviation allowing for more immediate implementation of the new DOL rule for those contracting officers that believe more immediate implementation would be useful.  Therefore when appropriate and consistent with FAR 1.108(d), contracting officers may modify the certified payroll requirements in solicitations and new contracts or existing contracts in advance of the formal FAR change.
Modification of existing contracts may be useful so that contractors (or subcontractors) who are performing on multiple contracts – both those awarded prior to the regulatory change and those awarded subsequent to the change – may present certified payroll that follow the same rule.  Otherwise, it may be confusing to both contractors/subcontractors and contracting officers to manage CPs that include the PII for older contracts and omit this same information for newer contracts.  Obviously, a bilateral, no cost modification is the most desirable and therefore the potential for equitable adjustment must be carefully considered in making a decision to modify any existing contract.
This class deviation became effective February 12, 2009 and will remain in effect until the certified payroll changes are incorporated into the FAR, or until otherwise modified or rescinded.
Contact your Navy or NAVFAC Labor Advisor is you have additional questions concerning this change.
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Tidbits

E-Verify Update:
In the last issue of “Labor Talk” (February 2009), the featured article concerned the FAR implementation of E-Verify requirements for government contractors.

As predicted, the implementation date has once again been moved.  The new date is June 30, 2009 “in order to permit the new Administration an adequate opportunity to review the rule.”  Stay tuned, the implementation date has been moved so often it is possible that it will change again.

In the meantime, here is the link on the formal Federal Register announcement of this most recent delay:
http://edocket.access.gpo.gov/2009/E9-8849.htm
Minimum Wage Change:

Effective July 24, 2009 the Fair Labor Standards Act minimum wage will increase from $6.55 per hour to $7.25 per hour.  This increase will also be reflected in any SCA or DBA wage determinations that contain rates that are currently less than that new FLSA minimum rate.  Although it is not likely for most contracts, this increase could trigger a FLSA Price Adjustment request under FAR 52.222-43/44 for affected contractors. 
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Training Time

Thank you Contracting Officials at the following locations for participating in contract labor standards training:

NAVFAC Southwest – SCA Wage Determination and SCA Price Adjustment subject matter specific training.

Marine Corps Headquarters – Senior Leadership Conference - Camp LeJeune.
NAVFAC Mid Atlantic – SCA and DBA training.

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session?  We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

THIS NEWSLETTER’S QUESTION:

Question:  I have read about the new executive order (EO) for “nondisplacement of qualified employees under service contracts,” but am somewhat confused on what contracting officers will be required to do under this new policy and when those requirements will begin under the contracts I administer.  Can you please explain these obligations?

Answer:  
Yes!
First, there will be a contract clause that must be placed into applicable Service Contract Act covered contracts and not otherwise excluded by the EO.  Although the regulations are still being written, a new FAR clause will be added to Part 52 (52.222-XX).

Second, DOL will be creating posters that can be used to inform employees of their rights.  The contractor will be provided a poster or specific language that must be placed in a conspicuous location (one where the “service employees” who will perform on the contract will routinely see and have access to it).  If the employer does not have a common gathering or meeting place where such notices are placed, an alternative notice to the employees will be needed.
Third, a seniority list will be required from any outgoing contractor.  The seniority lists will be virtually identical to those currently required under FAR 22.1020 and will require the names and anniversary dates of the incumbent contractor’s non-exempt service employees.  However, this new seniority list will be critically important since it may mean the difference between individual employees receiving a job offer (or not) from the incoming contractor.  Therefore, it is also very important that it be received from the outgoing contractor and provided to the incoming contractor on a timely basis.

Fourth, if any complaints are received from workers of the predecessor contractor that were not hired, the complaints and appropriate contract information, including a copy of the seniority list, must be referred as soon as possible to Department of Labor for investigation.
The contracting activity obligations will not begin until the rules are incorporated into the FAR and the clauses are then made part of ongoing solicitations and contracts.
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   Useful Web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:

http://www.acquisition.navy.mil/navyaos/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
EEO Minority Goals for Construction Contracts – Navy & Marine Corps Bases:

http://acquisition.navy.mil/content/view/full/3736
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm













