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Who is the “Cop on the Beat” for Labor Standards? 

Contractor employees sometimes believe they have not been correctly paid for the work they perform on Federal contracts.  The agency responsible for answering such concerns -- labor standards enforcement -- depends on the type of contract being performed.  One (or more) of the three principal Federal government contract labor standards may apply:  the Service Contract Act [SCA], Walsh-Healey Public Contracts Act [WHPCA], or Davis-Bacon Act [DBA]) along with the Contract Work Hours and Safety Standards Act [CWHSSA] (if the contract value exceeds $100,000).  In those instances where none of these labor standards apply, the workers are subject only to the Fair Labor Standards Act [FLSA] (the Federal minimum wage).

The Contracting Agency has enforcement authority and the lead enforcement role only for the DBA and CWHSSA (if applied to a DBA-covered contract).  Contracting Officers have specific responsibilities for assuring compliance with the contract wage determination(s), including review of certified payrolls, conducting job site inspections or interviews, performing other labor checks as necessary, and for conducting investigations to resolve complaints or other suspicions that the contractor is not paying proper wages, benefits or overtime premium.  Contractors are responsible for making initial determinations regarding classification of employees.  However, if employees are misclassified under the wage determination, this too is a compliance matter for review and resolution by the contracting officer.  See FAR 22.406-6, 7, 8 & 9. [See also the article on “Classes not listed on the Wage Determination” in this newsletter.]

U.S. Department of Labor (DOL) does have oversight and regulatory responsibility over the administration and enforcement of the DBA.  The responsibilities of both the contracting agency and DOL are outlined in All Agency Memorandum No. 118.  Despite the age of this document it remains current policy.  DOL does have investigation authority when they choose to use it, but it is clear that the contracting agencies, including all DOD agencies, have the primary enforcement responsibility.

In contrast to DBA, DOL has the sole enforcement authority for alleged violations of SCA, WHPCA, or the FLSA.

A recent example illustrates the importance of keeping this enforcement responsibility where it should be.  A contractor on an SCA-covered contract claimed that DOL was closing its case based on an agency Contracting Officer’s classification of the contractor’s employees.  When workers continued their complaints, it placed the Contracting Officer in the position of having to defend a classification decision that they in fact did not make.  Under the SCA, classification of the contractor’s workforce is NOT the Contracting Officer’s responsibility nor should the contracting activity agree to make the decision.  Direct involvement by Navy contracting officers to require or recommend employee classifications or other SCA compliance practices may create contract difficulties, including possible equitable adjustment claims.  Therefore, compliance should remain the offeror’s/contractor’s responsibility and enforcement and providing advice on such matters should remain DOL’s responsibility.

Any employee complaints regarding such issues should be considered confidential and referred to DOL accordingly.  See FAR 22.1024.  Of course, if violations exist, the Contracting Officer does have a responsibility to cooperate with DOL and implement withholding of contract funds under FAR 22.1022, when necessary.

If offerors or contractors request Contracting Officer recommendations or decisions on matters such as classification of employees or SCA compliance in general, the offeror/awardee should be advised to carefully review the wage determination, the SCA Directory of Occupations, the SCA regulations and then decide accordingly.  If the contractor can still not decide, they should consult directly with DOL (not the Navy) when making such decisions.

Caveat --  There is, however, an active role for the Contracting Officer in the event that “additional classification(s)” are performing work on the contract, but are not listed on the wage determination.  The Contracting Officer may provide comments and recommendations to DOL regarding contractor request(s) for establishing minimum wage/benefit levels for these missing job classifications per FAR 22.1019.
The Bottom Line – 

SCA, FLSA, WHPCA compliance complaints or concerns – refer to DOL.

DBA compliance complaints or concerns – Navy has the lead enforcement role with possible help from DOL.
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Service Contract Act

[image: image2.wmf]
DOES THE SERVICE CONTRACT ACT APPLY TO YOUR PROCUREMENT?

Government procurements have grown increasingly complex over the years.  When the Service Contract Act was first passed over 40 years ago, government “service” procurements were easier to recognize as being covered by the law or not.  In today’s complex world of hybrid procurements, task orders issued against other agency’s contracts such as federal supply schedules, performance based logistics, strategic sourcing and similar complexities; it can be a daunting challenge to determine whether the SCA should be applied to any specific solicitation/contract.  It may help to get back to the basics discussed below.  Regardless of the label placed on any given procurement, an analysis of the below factors will correctly determine whether SCA should be applied.  There is no “one size fits all” solution to this question and a detailed case-by-case analysis of the facts and circumstances of each solicitation/contract is necessary.  Therefore, the labor standards analysis required by FAR Part 22 may be separate and independent from other procurement decisions.  Here is the “decision tree” that must be considered:


First – Let’s examine the applicability criteria – If the procurement meets these, then SCA is applicable:  (1) is the contract “principally for services”? – (2) if so, is the service performed in the United States (or named possessions of the U.S.)? – and (3) is the contract performed “through the use of service employees” (as defined in 22.1001)?  The SCA will apply only if the procurement will meet all of these criteria.


Next – Is there a “statutory” exemption (FAR 1003-3)? OR Is there an “administrative” exemption (FAR 1003-4)?  If either the statutory or administrative exemption criteria apply – use the exemption – SCA provisions do not apply.


Also, SCA is not applicable to “remanufacturing” that meets the “major overhaul” or “major modification” criteria in FAR 22.

 HYPERLINK "http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm" \l "P727_143670" 1003-6 and thus may properly be considered subject to the Walsh-Healey Public Contracts Act (WHPCA).  The criteria cited in the FAR are very specific and limiting.  All the criteria must be satisfied in order for the work to be considered “equivalent to manufacturing” and thus subject to WHPCA, rather than SCA.


Lastly, DOL’s administrative rule regarding “professional services” contracts must be considered.  DOL’s regulations state in part “…the Department does not require application of the Act to any contract for services which is performed essentially by bona fide executive, administrative, or professional employees with the use of service employees being only a minor factor in the performance of the contract” [emphasis added].  These regulations go on to state “…However, the Act would apply to a contract for services which may involve the use of service employees to a significant or substantial extent…”[emphasis added].  Generally, DOL considers a “minor factor” to be less than 20% of the workforce and “substantial and significant” to be equal to or greater than 20% of the workforce.  This general application of those terms, however, can vary depending upon the size of the workforce.  DOL would likely require application of SCA to a professional services dominated contract if the contract has a large workforce including a sizeable number of “service employees”.  For example, if a large research lab contract utilizes a total workforce of 800 full time employees and 100 of them are non-exempt service employees such as laboratory technicians; DOL would likely require SCA application even though the service employees make-up only 12.5% of the workforce.  “Service employee” is defined in FAR 22.1001 and includes anyone performing on the contract other than those workers that are within DOL’s “white collar” exemptions for “executive, administrative, or professional” employees.  The rules for “exempt” employees are contained in 29 CFR 541.  This exclusion of SCA is especially important to consider when soliciting for “R&D”, “A&E”, “A&A”, and “medical” services.  Since there is no explicit discussion of this in the FAR, see 29 CFR 4.113(a)(3). 

 These rules are not always easy to apply.  If you aren’t sure regarding SCA applications or exemptions, the Navy and NAVFAC Labor Advisors are here to help you work through this “decision tree” and properly apply the correct labor law.  In fact, the requirement to contact the Agency Labor Advisor when the Contracting Officer has a question concerning the applicability of the SCA is covered in FAR 22.1003-7.
“Extra” Federal Leave Days and Contractor Employees:  Sometimes Federal civilian and/or military personnel are granted additional administrative leave during the year. This could be the result of inclement weather, emergency shut downs or through Presidential action granting extra holiday or bereavement leave.  January 2, the day honoring the loss of former President Ford is a recent example.  When the government takes such actions, there is no entitlement to additional time off with pay for contractor employees working under a non-union SCA wage determination.  Contractor employees are required to be paid for only the holidays and vacation time listed in the SCA WD that is in their contract.  While there is no requirement to pay for such time if released from work on these “administrative” days, contractors may choose to voluntarily pay them.  However, contractors whose employees are working under an SCA WD based on a collective bargaining agreement (CBA) may have to pay for additional leave if there is language in the CBA that requires the contractor to pay their employees any additional leave days granted to federal employees. Normally a price adjustment would not be due for the additional leave.  For additional information please contact your Navy or NAVFAC Labor Advisor.

If the contractor is relieved from providing services or directed to “stand down” when this extra time off is granted to government employees, it may affect contract pricing.  However, the impact will be specific to each individual contract depending upon a variety of factors to be considered by the government contracting officer.  Among other factors it is particularly important to consider whether the contract is firm fixed price, cost reimbursable, fixed price incentive, time and materials based, etc.  Therefore, it is recommended that any “time off” actions affecting the contractor and its employees be considered and reviewed with the functional program before implementation.  This obviously will not always be possible in emergency situations.
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Davis Bacon Act
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Classes of Work NOT Listed on the Wage Determination.  Work required on some construction contracts requires the use of skilled trade employees that are not listed on the wage determination.  What must be done?  Unless the work performed by “laborers or mechanics” falls within one of the listed job classifications, a request must be made for a new classification from Department of Labor (DOL) to establish a minimum wage/benefit rate.  Depending on the nature and status of the contract, the contracting officer should request a rate through one of the below methods:

1)  If the contract has already been competed and awarded, the contractor should be required to request an additional classification and rate by initiating an SF-1444 form and submitting it to the Contracting Officer.  This is known as a “conformed rate” or simply a “conformance”.  After, the form is submitted to the CO; it is forwarded to DOL for their action per FAR 22.406-3.  The CO may choose to provide comments or additional information at the time the request is submitted to DOL.  After action is completed by DOL, the CO forwards the response to the contractor and the new job classification and pay rate becomes enforceable, the same as any other classification and rate on the wage determination in the awarded contract.  There is not any justification for adjustment to contract price except in the rare case of a cost reimbursable DBA-covered contract.  The contractor was aware (or should have been) that a particular skilled trade was not included in the original wage determination and thus accepted any risk that DOL would “conform” a pay rate higher than what they estimated when they priced their proposal.  Remember that it is the contractor’s responsibility to propose wage/benefit rates that “bear a reasonable relationship” to the other classifications and rates listed on the wage determination.

2)   If the procurement is in the solicitation/competitive phase and a primary work classification is missing from the appropriate wage determination, it may be necessary for the CO to request an additional classification and rate for the project from DOL before solicitation/award of the contract.  For example, if an IDIQ contract for painting is being competed and the general wage determination issued by DOL does not include the painting classification and a minimum pay rate; there would be no “benchmark” labor rate for offerors to gauge their price or their compliance with the Davis Bacon Act.  A classification and wage rate for such circumstances may be requested from DOL by submittal of an SF308, request for wage determination.

Here are the “links” for both forms for your convenience:

SF-1444, Request for Authorization of Additional Classification and Rate

SF-308, Request for Wage Determination

If you need help with this process, contact the NAVFAC or Navy Labor Advisor for advice and assistance.

Do you know who your “subcontractors” are?  Standard Form SF-1413s must be provided by the prime contractor for all subcontractors that they employ on DBA-covered contracts/projects.  In accordance with contract clause FAR 52.222-11 and FAR subsection 22.406-5, submittal of SF-1413 is required for a subcontractor at any tier.  As part of the prime contractor’s compliance responsibility, they must obtain and submit the SF-1413s to the Contracting Officer shortly after contract award and submit them within 14 days after any subsequently awarded subcontracts.  Not only does this form provide an acknowledgement by the subcontractors that prevailing wage and/or overtime standards are part of contract requirements, but it also provides the Contracting Officer an excellent means of monitoring certified payroll submittal during all phases of the construction.  New roof just went on – where’s the roofing subcontractor’s certified payroll?  Electrical just installed – how about the certified payroll for the electricians employed by either the prime or subcontractor?
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Tidbits

Archived Wage Determinations (WDs).  There are occasional needs for old WDs during contract administration.  These can be obtained at the same web site as current WDs, www.wdol.gov.  When searching for a recently superseded “2005” series WD (based on the 5th Edition of the SCA Directory of Occupations) they are at the bottom of the list.  This is a change from the past archiving practice of placing the most recent of the archived WDs at the top of the search list. 

Guam – prohibition against alien “nonimmigrant” workers.  The prohibition against alien nonimmigrant workers on MILCON construction projects has been repealed by the FY07 Authorization Act.  DFARS Case 2006-D065 has been created and is expected to provide a final rule implementing this change.  In the meantime, a DFARS deviation has been approved by DASN/RDA.  The prohibition against alien nonimmigrant workers on base operations support contracts found at DFARS 222.7301 and DFARS 252.222-7005 continues as a required labor standard.
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Training Time

Kudos to the NAVAIR Orlando 1102s that sponsored and attended SCA labor standards and labor relations training on November 28 & 29th, 2006.  Approximately 90 contracting specialists participated in the training and questions and answers sessions.

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A
“Q&A” will be a section of the newsletter that will allow readers to have input into the newsletter.  We have noticed during labor standards training sessions that contracting personnel often ask the tough questions that require us to be more than “one slide deep”.  We would like to share those questions (and answers) of general interest with others in the contracting community.  Just e-mail your question to Frank Dean (frank.dean@navy.mil) or Kim Hussey (kimberly.hussey@navy.mil).  We will then share the question and answer in our newsletter.   Identities will be kept anonymous.  We look forward to your challenging and insightful questions.

THIS NEWSLETTER’S QUESTION:

Question:  I am recompeting an SCA-covered contract where a significant portion of the work is performed by a subcontractor.  The subcontractor’s employees are represented by a union and there is a collective bargaining agreement (CBA) between the subcontractor and the union.  Can that CBA be ignored for SCA Wage Determination purposes since it is not with the prime contractor and the government has no privity of contract with the subcontractor?

Answer:

No.  This is a rare exception to the general distance placed between the government and a subcontractor.  The FAR at 22.1008-2(a) is very explicit on this and states in part “...The contracting officer shall determine whether there is a predecessor contract and if so, whether the incumbent prime contractor or its subcontractors and any of their employees have a collective bargaining agreement…” [emphasis added].  Furthermore, for SCA statutory and regulatory purposes, whether the workers are employed directly by the prime contractor or indirectly through a subcontractor, the minimum wage and fringe benefit protections apply to the service employees.  Also, for both SCA wage determination purposes and SCA compliance purposes, the terms contractor and subcontractor are used interchangeably.  These protections include the statutory application of the minimum wage and fringe benefit provisions of a CBA when that CBA is established as a predecessor CBA under section 4(c) of the Act.  The DOL regulations go on to state that “The protections afforded service employees under section 4(c) are not lost or negated because of such contract reconfigurations, and the predecessor contractor’s collectively bargained rates follow identifiable contract work requirements into new or consolidated contracts, provided that the new or consolidated contract is for services which were furnished in the same locality under a predecessor contract…” [emphasis added].  Therefore, there may be some limited circumstances where a subcontractor’s (or a prime contractor’s) collective bargaining agreement does not control for SCA purposes.  For example, if the work involved is not identifiable (as performed in the predecessor contract) or if the work involved will be performed in a different locality, then the CBA will not control as the wage determination.  If there is any doubt about accepting or disregarding a CBA for wage determination purposes when recompeting a contract or for an option or extension period; contact the Navy Labor Advisor as soon as possible for clarification.

Since the subcontractor’s CBA routinely controls for wage determination purposes, the subcontractor’s collective bargaining relationship with a union (or other collective bargaining agent) should also be considered when providing “notice to interested parties” under FAR 22.1010.

Useful Web Sites for Labor Information:

Navy Labor Advisor Webpage – Navy SCA Price Adjustment Guide, SECNAV Labor Relations Instruction, Newsletter, more:

http://acquisition.navy.mil/content/view/full/3736
WDOL.GOV – Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of labor standards info/links:
http://www.wdol.gov/library.html
FAR Site (PART 22 – Labor Standards):
http://farsite.hill.af.mil/vffara.htm
Child Labor Law – Federal Rules:
http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
OFCCP Pre-award Registry:

http://cslxwep1.dol-esa.gov/preaward/pa_reg.html
VETS-100 Compliance, “VETS” is your “validation code”:

http://vets.dol.gov/vets100/Vets100Search.htm
DOL All Agency Memos (Instructions to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor Law Posters:

http://www.dol.gov/osbp/sbrefa/poster/matrix.htm
DOL Regulations Including Part 4, Part 5, and Part 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm
