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The Christian Doctrine and Labor Standards
Occasionally, the “Christian doctrine” discussion will surface when labor standards have inadvertently been omitted from a service or a construction contract.  Does the Christian doctrine apply to such standards or wage determinations that have been left out of a solicitation or contract and will it serve to include such provisions and attachments by the “operation of law”?

The short answer is NO.

Here is a more detailed discussion.

The underlying legal principal known as the Christian doctrine is based on a lawsuit, G.L. Christian Associates v. U.S., concerning a termination for convenience clause that was inadvertently left out of the contract between the government and the contractor.  This principle is unique to government contracts.  The court deciding the case interpreted the law to mean that if a clause is (1) a “deeply engrained strand of public procurement policy” and (2) a “major government principle,” then the clause should be “read into” the contract and have the full force and effect as if it had in fact been included within the written contract.  Subsequent to the Christian doctrine’s establishment as an accepted legal principle, there have been a number of decisions either accepting or rejecting that principle depending upon the facts and circumstances in any given case.  Therefore, as always in legal issues, it is never appropriate to say with 100% certainty how the courts (or boards of contract appeals) might rule on any given case.  Through subsequent legal rulings further refining the Christian doctrine, the two-pronged test required for inclusion of any given clause has morphed into whether (1) the omitted clause is mandatory and (2) the omitted clause implements a fundamental procurement policy.  
To date, arguments that the Christian doctrine should cause the labor standards provisions addressing the Service Contract Act (SCA) or the Davis-Bacon Act (DBA) to be “read into” a contract have been rejected by the courts and other adjudicating bodies.  Rather, rulings on the Christian doctrine provide that the doctrine should not be applied to clauses and provisions that require the exercise of judgment and discretion of the government contracting officer.  In one such case the judge ruled explicitly that the Davis-Bacon Act is not self-implementing: “A determination must be made by the Government that a particular contract is covered by the Act before that contract is subject to the Act.”  [ASBCA No. 45955, September 27, 1994]
Application of the labor standards does indeed require specific analysis and decision making by the government contracting officer.  Does the procurement meet the applicability criteria?  Do any specific exemptions apply to the procurement?  Does the procurement require a wage determination?  If so, which specific wage determination is appropriate for the procurement?  Once the correct wage determination is identified, which particular revision or modification of it is timely for incorporation into the solicitation/contract?  Is it necessary to update the wage determination and, if so, what triggers the update and when must it be updated?  If the wage determination is updated, is the contractor entitled to an adjustment to contract price?  All of these questions must routinely be decided by the contracting officer.

Another important principle revealed by rulings on this issue is the overarching premise that the Christian doctrine should not be used to routinely correct solicitation and contract deficiencies.  Instead, incorporation of a clause into a contract by operation of law is viewed as an extraordinary action and should be undertaken only under extraordinary circumstances.
The collective body of litigation shows a pattern of either the government or the offeror/contractor attempting to take advantage of the Christian doctrine for their own purposes when applied to labor standards issues.  The various courts and boards have rejected their arguments and their legal rationale and determined that you cannot use the Christian doctrine to correct labor standards oversights, errors, or deficiencies in solicitations, offers, and contracts.

Therefore, reliance on the solicitation and contract document is the only sure-fire way for competitors to know whether the SCA or DBA is required as a term and condition of the contract.  Despite the best intentions of our Navy/Marine Corps contracting offices, sometimes these provisions are inadvertently omitted and must be added by contract modification after award.  If so, just as with any substantial contract change, the contractor may request an equitable adjustment to contract price, but would need to justify the basis for any such increase.
Furthermore, regarding labor standards, there are other practical reasons that the Christian doctrine would be an invitation to chaos in the Federal Government contract environment.  If these clauses and wage determinations were simply deemed to “be there” and “read into” the contract (despite their absence), some offerors would likely propose to perform the contract in compliance with the SCA or DBA and what they believed to be the correct wage determination.  Others might assume that the SCA or DBA did not apply or that a particular wage determination did not apply.  These assumptions, some correct and some incorrect, would introduce an element of inconsistency into proposals and the award selection process.  A Comptroller General decision on the Christian doctrine states in part, “The fact that the SCA provisions could be added after award (or automatically be incorporated in any awarded contract under the ‘Christian Doctrine’) does not render the omission less than compelling, since the omission created the possibility of prejudice to bidders – some firms may have assumed the application of the SCA and bid on that basis, while others may not have made such an assumption.”  [Comptroller General Decision B-257632]  Thus, if the Christian doctrine were deemed applicable to labor standards, offerors would not know when to rely on the explicit absence of labor standards as proof positive that such standards did not apply to the procurement.  The exercise of an offeror’s judgment and discretion on labor standards could conflict with that of the government contracting officer in such an environment and an element of chaos would be introduced to the competitive bidding, evaluation, and selection process.
Bottom line to contracting officers – the Christian doctrine will not “bail you out” if you have failed to include required labor standards clauses and appropriate wage determinations in your solicitations/contracts.  Only an amendment to the solicitation or a contract modification will correct such deficiencies.  As always, contact your Navy or NAVFAC Labor Advisor if you are unsure whether a particular solicitation or contract should include SCA or DBA provisions.
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UPDATING WAGE DETERMINATIONS:  

Here is a Labor Talk “classic” article reprinted from the July 2007 issue.
It’s that time of year again – no, not the National Football League preseason – it’s the time when most SCA-covered contracts will require an updated SCA WD.

Contracting personnel must update the wage determinations (WD) in contracts, but should only do so when certain “triggering events” occur – such changes usually coincide with a new period of performance and therefore most commonly, WDs must be updated annually.  However, there are some other “triggers”.  The requirement to obtain, implement and update wage determinations is found at FAR 22.1007 and therefore this is the provision that will decide if and when a WD update is necessary.  

Here’s a quick snapshot of the “triggers”:

1) New solicitation – FAR 

 HYPERLINK "http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm" \l "P768_151400" 
22.1007(a) – “new solicitation”

2) New contract award – FAR 22.1007(a) – “new contract”

3) Option exercise – FAR 22.1007(b)(1) – “Extends the contract pursuant to an option clause….”

4) Contract Extension – FAR 22.1007(b)(1) – “Extends the contract pursuant to an option clause or otherwise”

5) Scope of work change – FAR 22.1007(b)(2) -- “…whereby labor requirements are affected significantly” – This entails adding work requiring different job classifications that are not contained on the contract WD, not merely adding more of the same type of work.

Or if the WD has not been updated due to the above noted triggers, it must be updated annually or biennially as required by one of these “triggers”: 

6) Anniversary date – FAR 22.1007(c)(1) –“Annual anniversary date if the contract is subject to annual appropriations”

7) Biennial period – FAR 22.1007(c)(2) – “Biennial anniversary date if the contract is not subject to annual appropriations and its proposed term exceeds 2 years….”  

The rules noted above to implement new WDs onto a contract apply to both DOL-determined prevailing WDs and also collective bargaining agreement (CBA)-based WDs.

Furthermore, the new or revised WDs should be implemented onto the contract only when the updated WD (or CBA) is timely under the rules found at FAR 22.1012.

FAR 22.1012 establishes deadlines for receipt/availability of WD revisions (both DOL-determined and CBA-based).  For DOL-determined prevailing WDs, the applicable WD is the one most recently published at WDOL.gov on or before the applicable deadline for the next contract period. DOL publishes WD revisions periodically, but only those available from the Wage Determinations on Line (WDOL) program prior to the deadline (or those that are otherwise provided directly to the contracting agency on time) must be used.  Recently, the program administrator began placing the “posted date” on all prevailing WDs available from the WDOL program.  The posted date is different than the date of the revision by DOL.  Therefore, in all cases where the WD was obtained via the WDOL search menu, the posted date will be used to determine whether a specific WD revision is considered timely and placed into the contract for the new period of performance or other requirement to update the WD.  However, if the WD was provided directly from Department of Labor officials (in response to an SF-98, an e-98 or other request), the date of receipt by the Navy/Marine Corps will determine timeliness.

How to obtain your updated WD:

WDs are generally published in WDOL.gov the Tuesday following DOL’s issuance -- watch for publication of these revisions.  Do not incorporate WDs published on WDOL.gov after the applicable deadline found in FAR 22.1012.  For CBA-based WDs, the most current edition of the CBA signed by both the incumbent contractor and the union and provided to the CO on or before the applicable deadline applies to the next contract period (see Section B(5)(b) of the WDOL users guide for detail).

The WDOL program provides an alert service that will send an automated e-mail notice whenever a prevailing WD has been updated.  This provides an easy and convenient way of monitoring a specific WD when you are approaching a new period of performance or anniversary date requiring a WD update for your contract.  Again, do not incorporate WDs published, provided or available after the FAR 22.1012 deadline for receipt of a new WD.
Nearly all WDs are obtained electronically through www.WDOL,gov . SF98s are no longer required by the FAR or DOL regulations (22.1008). However, there may still be occasions when the WDOL program does not provide an appropriate WD and an “e-98” must be submitted to obtain a contract specific WD.  This is rare and ordinarily would involve only unique job classifications that aren’t contained on the standard or non-standard wage determinations.  An example would be a wage determination for SCUBA divers, which is not currently available through the WDOL menu.  The WDOL Users Guide is very helpful for those unfamiliar or new to the process. WDOL.gov provides four options for contracting personnel:

1.  The DOL-determined standard area WD for any locality may be obtained. [Be careful to select the WD containing the appropriate fringe benefit requirement - see WDOL Users Guide, section B(5)(a)].

2. DOL-determined WDs for non-standard classifications such as elevator maintenance, packing and crating of household goods, off-base food and lodging, and others are available.

3. CBA-based WDs may be created and updated.

4. Access to DOL’s e-98 electronic request is available. This request links to DOL and should be used to obtain a wage determination when there is any question about the applicable WD, but may be used to obtain any WD.  An e-98 is only mandatory, however, when there is NOT a wage determination available at WDOL.gov for the work that will be performed under the contract.

Final note -- Carefully review any WD obtained per 22.1013, including those received via the e98, to be sure it applies and does not have significant errors or omissions prior to incorporating it. For standard area WDs, check the WDOL.gov publication date, locality, applicable wage rates, and fringe benefit requirement (Use the odd-numbered WD with the “per hour” language unless the contract previously contained the even-numbered WD containing the “average cost” language.) For non-standard WDs, check the publication date, applicability of the WD to the work, locality, wage rate, fringe benefit requirement and agency (some WDs are issued only for use by certain agencies, such as GSA, Forest Service, Corps of Engineers, etc.).  For CBA-based WDs, be certain the CBA does apply to the contract situation (contact your Labor Advisor, particularly if it is new or revised), and complete the form accurately.  [See WDOL Users Guide, Section B(5)(b)].

Please contact your Navy Labor Advisor if you have questions regarding the WDs applicable to your contracts or need assistance with the process, and contact us ASAP if you notice anomalies in the WDs or CBAs.

BRAND NEW Collective Bargaining Agreement?

If your SCA-covered contractor presents you with a CBA to use for wage determination purposes and this is the first time a CBA has covered the service employees on the contract, it may not be applicable for the new period of performance.  There are specific requirements for such CBAs to be “covered” by the SCA protections and therefore controlling for wage determinations purposes.  First, the CBA must be “timely” per the requirements of FAR 22.1012-2.  Second, the CBA must be in effect during the predecessor contract period in order to control as a wage determination requirement for the successor contract period.  This is so even when an incumbent contractor is both the predecessor and successor contractor (i.e. options, extensions).  Not only must the CBA be effective in the predecessor period of performance, but also wage and fringe benefit terms must be effective and controlling under the CBA in the predecessor contract period.  For example, if the contractor is moving from the first option to the second option period of performance.  Wage and benefit terms of a CBA must be controlling in the first option period in order for the CBA to control for wage determination purposes in the second option period.  The DOL regulations are very specific on this and state in part “…Section 4(c) will be operative only if the employees who worked on the predecessor contract were 

actually paid in accordance with the wage and fringe benefit provisions of a predecessor contractor's collective bargaining agreement. Thus, for example, section 4(c) would not apply if the predecessor contractor entered into a collective argaining agreement for the first time, which did not become effective until after the expiration of the predecessor contract.”  29 CFR 4.163(f)  In this context the “predecessor contract” is the prior period of performance – i.e. option period one in the example mentioned.
You will find a detailed news article on how to properly review the terms of a CBA for SCA purposes in the October 2007 issue of Labor Talk.  
NEW information…on a related topic

Time-and-materials & labor-hour contracts final rule change:
Effective September 10, 2009, the prescription for the required use of clauses 52.222-43/44 [Fair Labor Standards Act and Service Contract Act – Price Adjustment] will change to include time-and-materials or labor-hour contracts.  The prescription found at 22.1006 previously required use of the clause only for fixed price contracts.  Since time-and-material and labor-hour contracts always require fixed hourly rates for labor, this is consistent with application of the clause to fixed price contracts, generally.  The rule change will accomplish two primary purposes.  First, it will achieve consistency of application for adjusting contract prices which are a result of wage determination changes.  Previously, some contracting offices used the clause to accomplish such adjustments and some used other means.  Second, the standards for adjusting price will be consistently applied using the criteria cited in the 52.222-43/44 clauses.  For example, profit, general and administrative expenses and overhead costs will not be allowable per 52.222-43(e) or 52.222-44(d).  See Federal Register dated August 11, 2009 for the full details.
SCA PRICE ADJUSTMENT CALCULATION TOOL prototype (SCA-PACTp) -- Pilot Project:  We’re Looking for NAVFAC Volunteers!

NAVFAC Northwest personnel are in the process of developing SCA Price Adjustment calculation tools that will help the contracting community more efficiently review and calculate SCA Price Adjustment values.  Part of this important work is to field test the tools to assure their accuracy prior to wide-scale use and distribution.  NAVFAC contracting officers (any region) interested in helping this process along and in using this tool to simplify their current SCA price adjustment requests at the same time are welcome to participate!  Please contact Ms. Laura Wade Carr, NAVFAC PACTp Developer (360) 396-4962; Frank Dean, Navy Labor Advisor (703)693-2939; or Kim Hussey, the NAVFAC Labor Advisor (202)685-9138 if you’re interested.
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Davis-Bacon Act –
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We’re Looking for NAVFAC Volunteers!  WEB-BASED CERTIFIED PAYROLL SYSTEMS are now available from a small number of companies.  Use by contractors and subcontractors makes for more efficient receipt and storage of certified payrolls.  These systems also allow for the flagging of suspect entries and submittals to make compliance monitoring more efficient, as well.  These systems can therefore benefit not only contractors, but also procurement staff.  Anyone interested in taking advantage of the efficiency of this new technology advance?  If so, please contact NAVFAC Labor Advisor, Ms. Kim Hussey – (202)685-9138.
DBA Certified Payroll recordkeeping changes:  As reported in the previous edition of “Labor Talk”, new DOL regulations on certified payroll are now final.  The changes will remove employee addresses and social security numbers from contractor certified payroll record requirements for new contracts.  However, the FAR rule implementing this change is pending.  Therefore, the rule change will apply only to contracts awarded after the FAR rule change is effective OR where the DOD FAR deviation is used to modify an existing contract.  The FAR rule has been drafted, but differences between the Defense Acquisition Regulation Council and the Civilian Agency Acquisition Council are being resolved.  Expect the new rule soon (30 to 60 days).  MORE TO COME…
FAR Final Rule Change on DBA WD Updates for Pending Solicitations:

This rule change allows for a significant reduction in effort to notify offerors, when wage determinations changes happen close to the award date.  This rule change applies only when contracting by negotiation, not sealed bidding.  This is a subtle, but important change to those awarding DBA covered contracts.
The prior rule required solicitation amendment and notice to “all offerors that submitted proposals” if the closing date for bids had passed and award had not been made.  Further, the old rule required that “all offerors to whom wage rate information has been furnished shall be given reasonable opportunity to amend their proposals.”  Obviously, if the contracting officer was near an award decision, the number of competitors that remained viable for award would be substantially more narrow than “all offerors that submitted proposals.”  The old rule thus required time and effort to reengage those that had already been eliminated from the competition.
The new rule allows for that effort to stand and for those that had previously been eliminated from the competition to remain so.  The new rule explicitly limits the solicitation amendment and notice to those offerors “that have not been eliminated from the competition”.  See FAR 22.404-6(c)(2) and 22.404-5(c)(3).  See Federal Register dated March 19, 2009 for the full details.
More on the Davis-Bacon Act under American Recovery and Reinvestment Act of 2009 (ARRA):

Department of Labor (DOL) has published All Agency Memorandum #207 to raise awareness of the stringent ARRA coverage (applicability) and enforcement requirements under DBA that comes with ARRA funding.  In addition to direct contracts awarded by contracting agencies, ARRA projects that are assisted through AARA grants, loans, guarantees and insurance are commonly subject to the DBA clauses and provisions.  Agencies are further reminded that they must place the appropriate wage determination(s) into all covered contracts and that the agencies have the primary responsibility for DBA enforcement (See FAR 22.406 and AAM #118).  Since DOL will be making DBA application and enforcement on ARRA-assisted projects a priority, contracting officers are reminded to be particularly alert to DBA requirements and responsibilities. 
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Tidbits

FLSA Minimum Wage Change.  The “federal minimum wage” changed on 7/24/2009 to $7.25 per hour.  All Department of Labor SCA & DBA wage determinations will also be updated to reflect this change.  This is the last of changes legislated in 2007 which increased the minimum wage in three steps, July 2007, July 2008 and July 2009.  No further FLSA minimum wage increases will take place without legislative action.  Although it is not likely to affect many Navy/Marine Corps contracts, it is possible that this minimum wage change could trigger some Fair Labor Standards Act price adjustment claims under FAR 52.222-43/44.  If so, please contact the Navy or NAVFAC Labor Advisors for any help you may need.

EXECUTIVE ORDER (EO) UPDATES.

EO 13465 (e-Verify)  This EO issued by President Bush in June 2008 has been “under further review” since it was first placed into the FAR in November 2008.  Although it has already been placed into the FAR, a number of executive actions have delayed its effective date.  Compliance with it is now required for solicitations issued and contracts award on of after the effective date of 09/08/2009.  See FAR 22.1803 for the prescription to place clause 52.222-54 into covered solicitations and contracts.  Also see the applicable Navy Memorandum requiring full implementation in solicitations and contracts issued on or after September 8th, 2009 and for appropriate existing IDIQ task orders.
EO 13495 (Nondisplacement of Qualified Workers under Service Contracts)  U.S. Department of Labor has not yet issued proposed regulations implementing this EO, but soon will.  As a result, the FAR Councils have not been able to move forward to implement this into the FAR.  Although the EO itself called for an implementation date of approximately July 29th, this will not be met.  Numerous and extensive comments are expected.  Therefore, this EO is not fully implemented by the FAR and it appears likely that it will be several more months before it is effective and required for covered service contracts.  More to come…
EO 13496 (Notification of Employee Rights Under Federal Labor Law) 

U.S. Department of Labor issued proposed rules for this EO on 08/03/2009 and the rules are now open for public comment.  Final rules implementing this EO are expected soon.  Details of the proposed rules are in the Federal Register dated August 3, 2009.  Therefore, watch for the effective date which will likely be sometime in October.  More to come…
EO 13502 (Use of Project Labor Agreements for Federal Construction Projects)
This EO and publishing of the proposed rule for EO 13202 revoked a President Bush EO (#13202), which prohibited executive departments and agencies from requiring or prohibiting Federal Government contractors and subcontractors entrance into project labor agreements.  This revocation was published as a final rule in the Federal Register on 07/14/2009.  The proposed rule to implement the new EO 13502 was also published in the Federal Register dated 07/14/2009.  Numerous and extensive comments are expected.  Therefore, this EO is not fully implemented by the FAR and it appears likely that it will be several more months before it is effective and required for consideration during the solicitation and award of construction contracts.  More to come…
EO 13494 (Economy in Government Contracting)  The essence of implementing this EO is to disallow the cost of “…any activities undertaken to persuade emloyees…to exercise or not to exercise…the right to organize and bargain collectively…”  FAR rules to implement this EO have been drafted, but are pending review by the OMB’s Office of Information and Regulatory Affairs.  This is expected to become final very soon.  More to come…
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Training Time

Thank you and congratulations to Contracting Specialists at the following locations for participating in contract labor standards training:

NAVFAC Mid-Atlantic Acquisition – Norfolk, VA
NAVFAC Southeast Acquisition – Jacksonville, FL
NAVFAC Southwest Acquisition – San Diego, CA

NAVFAC Intern Boot Camp – San Diego, CA

NAVFAC Specialty Center Acquisitions, Port Hueneme, CA
The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

THIS NEWSLETTER’S QUESTION:

Question:  I am updating the wage determination contained in my contract for work at the submarine base in Groton, CT for the second option period.  The contract currently contains wage determination 2005-2089, but this does not appear to be the one that is correct for the base where the work is being performed.  Should I continue to use that particular WD?

Answer:  
No.  The correct standard wage determination for the Groton, CT locality is 2005-3023 since the work will be performed in New London County.  The wage determination localities for Connecticut can be very confusing since there is a wage determination for the Hartford, CT metropolitan area, another one that covers most of the remainder of the state, and third one that covers New Haven and Fairfield Counties, and yet a forth one that covers New London county with the exception of one town.  There are even a handful of towns that are split off from certain counties and included in a different WD.  In order to obtain the correct WD, you must be very careful to answer the WDOL menu questions accurately.  Even after receiving what you believe is the correct WD, you should review it to make sure that it does, in fact, cover the specific “place of performance” for your contract.  Only when you do so, will you obtain the correct WD.  For the Groton, CT locality the (2005-3003) WD applies.  It is the one that includes work performed in New London County (except, of course, for the Town of Colchester, which falls into the Hartford, CT metro area).  See what I mean about confusing!  Be careful when selecting any WD, but especially in areas such as Connecticut and other “dense” metropolitan areas.
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   Useful web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:

http://www.acquisition.navy.mil/navyaos/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
EEO Minority Goals for Construction Contracts – Navy & Marine Corps Bases:

http://acquisition.navy.mil/content/view/full/3736
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm













