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 Service Contract Act Price Adjustments—NEW & Efficient Methods:

Let’s face it, SCA Price Adjustments are difficult and time consuming when analyzed and quantified correctly.  Until now is has been extraordinarily difficult to standardize the process of reviewing contractor proposals for a number of reasons.  First, other than the contract clause itself and the Navy’s SCA Price Adjustment Guide, there is little guidance on “how to” arrive at the exact amount of the contractor’s entitlement under the clause.  And analyzing a contractor’s complex price adjustment proposal can be challenging to the most knowledgeable contracting specialists.
Help is on the way.  The Navy Labor Advisors and Navy Price Fighters are teaming up on projects to perform the analysis and quantification of these adjustments and provide a detailed summary and negotiation assistance on behalf of the program customers and the contracting officers.  In most instances a fee will be charged by the Navy Price Fighters, but field experience shows that in nearly all instances we expect the savings will greatly exceed that fee.  This is a government-wide issue that involves many millions of dollars and potentially unnecessary payments.
Therefore, please ask for help on your SCA price adjustments and the Navy Labor Advisors and Navy Price Fighters will gladly support you.  Of course, the Navy also has a more formal guide for those contracting officers and programs that prefer the traditional approach.  The Guide is available on the Navy Labor Advisors homepage and forms the basis for the work done by the Labor Advisors and/or the Price Fighters.  Let’s work together and make adjustments under FAR 52.222-43/44 a more efficient process and support Secretary of Defense Robert Gates initiatives to save contract dollars at the same time. High impact, high dollar, and high visibility actions can be done right and in a timely manner by subject matter experts and at a net savings to the program customers.  

In those rare instances that the Price Fighters fee may exceed cost savings/cost avoidance, a new Price Adjustment Calculation Tool (PACT) is now available for independent use by contracting officers and contractors. PACT will streamline the price adjustment process with significantly increased accuracy and efficiency.  This tool is a two-part process.  First the contractor will submit their payroll and other data via a “contractor submission format”.  The contracting officers or other Navy officials (such as Navy Labor Advisors or Price Fighters) will then place the data into PACT, calculate the total via the wonders of electronics, and perform any additional analysis needed based on anomalies identified by the tool.  The adjustment entitlement can then be finalized by contract modification and, if necessary, applied to all remaining out years of the contract.  Here is a link to the new tool…PACT
Field testing of both PACT and of the Navy Price Fighters/Labor Advisors collaboration have revealed a troubling pattern of inconsistent and erroneous submittals by contractors.  Fifteen field tests were performed under PACT and 100% of them yielded substantial cost savings/avoidance.  Specifically, $5.1 million was collectively requested, but the contractors’ correct collective entitlement under the clause rules was $3.8 million, for a total savings of $1.3 million or about 25% compared to the original contractor submissions.

Furthermore, the analysis takes only a few hours or days compared to the current ‘manual’ review performed by contracting officers.  Therefore, this is a win-win-win situation:

1.  The contractor receives its adjustment more quickly and can maintain a healthy cash flow to pay workers their Federal minimum wage/benefit rates;

2. the contracting officer has a more accurate and efficient means of adjusting the price;

3. and the program customer harvests a cost savings/cost avoidance – no cutting of services or wasted program dollars.
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Service Contract Act
   [image: image2.wmf]
SCA Price Adjustment Guide “Tune-up”

The Navy’s SCA Price Adjustment Guide has been updated to keep pace with Department of Labor (DOL) regulatory change.  This is not a major departure from the policy document that has been in place since 2004, but simply makes needed corrections that have taken place over several years.  Furthermore, the guide now comments on three issues that have been problematic when quantifying contractor proposals for price adjustments.  Specifically, (1) the impact of escalated wage rates that sometimes have been included in option year pricing – Section 4.13, (2) discussion of labor hour or time and material rates as compared to adjustments on fixed price contracts – Section 4.3.2.1, and (3) adjustment of out year pricing so that the compounding effect of SCA price adjustments can be included when appropriate – Section 4.12.  Here is the link:  Contract Labor Standards Link
SCA Health & Welfare Benefits Rates

Department of Labor (DOL) has announced changes to the Service Contract Act (SCA) “health and welfare” (H&W) fringe benefits that will be effective for new contracts and new periods of performance.

Department of Labor (DOL) All Agency Memorandum #209 provides guidance for implementing increased Health and Welfare fringe benefit rates on Federal Government contracts subject to the SCA.  

The new benefit rate of $3.50 per hour is effective for all Invitations for Bids subject to SCA with bid opening dates on or after 1 June 2010 and all other service contracts awarded on or after 1 June 2010. These increases do not affect most contracts that are on a fiscal year cycle until the start of the new period of performance (an option, extension, or new contract) on 1 October 2010 - see FAR 22.1007 and FAR 22.1012-1. The increases will affect standard wage determinations currently requiring $3.35 for H&W.  AAM #209 does NOT affect contracts or portions of contracts subject to a predecessor's Collective Bargaining Agreement (CBA), or contracts requiring WDs with H&W amounts other than the previous $3.35 per hour.

As has been the case since 2004, DOL will continue to require the use of “grandfathered” wage determinations.  Briefly stated -- if a procurement has historically (going back to 1997) used the “average cost” (previously called “high”) fringe benefit wage determination, the most recent version of that wage determination must be continued on any new period of performance (options, extensions and yes, even recompetitions for the same or similar services).  It’s easy to determine if you have the correct version of the wage determination, since these “grandfathered” wage determinations always end in an even number -- for example, 2005-2104.  Except the rare occasions where the “average cost” fringe benefits are “grandfathered” on some older procurements, the “per employee” (previously called “low”) fringe benefit wage determination should be used for all procurements requiring a standard area wage determination.  This will be the wage determination ending in an odd number – for example, 2005-2103.  DOL’s AAM #197 provides a more detailed explanation of the fringe benefit differences and, if needed, AAM #188 provides a detailed overview of the fringe benefit changes generally.  As DOL points out in their AAMs, "In addition to having different benefit levels, the old high and low health and welfare benefits had different methods for determining compliance.”  Although the two standard wage determinations for SCA localities will each reflect the new $3.50 per hour H&W rate, care must be taken to incorporate wage determinations with the same basic number as the previous one to avoid unintended monetary impact to workers, contractors, and contracts (through SCA Price Adjustment requests).  See the “Q&A” discussion in the June 2008 (Issue #7) copy of “Labor Talk” for more detail -- June 2008 - Labor Talk.

[These two wage determinations look nearly identical in terms of job classifications, wage rates and most fringe benefit provisions.  However, there is a key difference concerning the H&W fringe benefits.  The odd-numbered WD (for example, 2005-2103) must be based upon and paid for all hours paid, including all paid time-off.   Therefore, for full-time employees the contractor would be required to calculate and pay H&W fringe benefits for all hours paid up to a maximum of 40 hours per week or 2080 hours per year, including any holiday, vacation or sick leave hours.  A detailed description of this fringe benefit methodology is found at 29 CFR 4.175(a).  Furthermore this WD does not allow “averaging” of fringe benefit costs among the workforce, but requires compliance by the contract for each and every individual service employee.  On the other hand, the even-numbered WD (for example, 2005-2104) is based upon the contractor’s “average costs” to provide such benefits to its entire “service employee” workforce.  The contractor may average the costs between different employees and among different benefits provided, so long as the average cost for the service employees equals or exceeds the amount shown in the wage determination.  Another critical element regarding compliance with this even-numbered WD is that the calculation of average cost is based upon only hours actually worked and excludes all paid time off.  Therefore, the H&W cost to the contractor will generally be based on a fewer number of hours than the odd-numbered WD.  For example, if a full-time employee is routinely paid for 2080 hours annually (40 hours X 52 weeks) and 200 of those hours are paid time-off, then the H&W cost is routinely based upon 1880 hours (2080 less 200 paid time-off hours).  A detailed description of this fringe benefit methodology is found at 29 CFR 4.175(b).]

DOL has revised the area [standard] wage determinations, posting them at the WDOL.GOV Web site.  If a revised wage determination required for a particular procurement is not yet posted, AAM #206 authorizes pen-and-ink changes to revise the H&W note on an existing wage determination to read: (for odd numbered wage determinations) “$3.50 per hour or $140 per week or $606.67 per month”; or (for even numbered wage determinations) “an average of $3.50 per hour.” For Hawaii, refer to AAM #209 for revised amounts and for a discussion of the special rates applicable there.

A copy of AAM #209 will be posted at the www.wdol.gov Web site. 

If you have a question as to whether and/or when these new H&W rates apply on a specific procurement and how they may affect contract costs, contact the Navy Labor Advisor’s office for help.

To Escalate or to NOT Escalate – that is the question:

My apology to William Shakespeare, but the question as to whether offerors should escalate wage rates in their pricing proposals for employees subject to the Service Contract Act may be as difficult to analyze as one of his plays.
Fixed price service contracts are commonly competed and awarded for a base period and several option periods.  However, because most of the contractor’s cost to provide such services is made up of wage rates and fringe benefit contributions paid to direct labor, each option period will almost always be priced higher than the base period or the previous option period.  Minimum wage/fringe benefit rates required by Service Contract Act wage determinations will generally increase and the resulting price for those option periods will be greater and will have a compounding effect.

Therefore, when competing such contracts, a decision is needed as to whether the offerors will be allowed to escalate SCA wage/fringe benefit rates for the out years (option years) of the contract.  And, more importantly, if such escalation is permitted, information as to how such pricing is calculated is needed.

Why?  If the contract is “fixed price”, why would it matter and why would detailed information on such a calculation be important?

It is due to the specifics of the SCA Price Adjustment clause, FAR 52.222-43/44.  This clause states in part:

“The contractor warrants that the prices in this contract do not include any allowance for any contingency to cover increased costs for which adjustment is provided under this clause.”

As a result, both the offeror and the government need to have a clear understanding and to strike a bargain as to how this particular portion of the clause will be interpreted if and when the contractor submits any future SCA Price Adjustment proposals based on updated wage determinations incorporated for the option periods.

Many complexities are introduced when and if escalation is permitted for the out years.  Furthermore, a book answer on how such escalation affects the SCA price adjustment may not be available in all situations.  Buyer (1102) Beware!  Also, further complexities are introduced if the contractor escalates different percentages based on job classifications or different percentages for each period of performance.
Finally, beware of any questions asked during the competitive phase of the procurement.  Questions need to be carefully considered when deciding how to instruct offerors or answer their questions to assure that an “apples for apples” comparison is actually being made during the evaluation of offers and the pricing proposals accompanying these offers.  i.e. One offeror’s pricing may include some wage/benefit escalation in the out years, and another offeror’s may not.
Of course, escalation for “exempt” personnel such as project management and other items such as materials, equipment or supplies is acceptable since the risk and rates/prices for such items is placed upon the contractor with no opportunity for any adjustment to the fixed price of the contract.

Bottom Line – if the contractor is permitted to escalate, then the escalation formulation must be known or a correct quantum can’t be determined when a price adjustment is requested.  The “deal” that is struck at contract award must be understood by both the contractor and the government and the information needed to quantify any entitlement should be known accordingly.
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Davis-Bacon Act –
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Project Labor Agreements (a pre-hire collective bargaining agreement with one or more labor organizations that establishes the terms and conditions of employment for a specific construction project).
Now that final rules have been published concerning the use of Project Labor Agreements, it is time to think about where and when the Navy should use them.

This is generally a completely new area of expertise for most Navy acquisition and program management personnel.  Executive Order 13502 requires all government contract agencies to consider whether it is advantageous for them to require use of PLAs on large construction contracts, those costing $25 million or more.  Specifically, the Executive Order requires consideration to be given to whether use of such an agreement will be in the Navy’s best interest and accomplish the followings:

1.  Bind all contractors and subcontractors;

2.  Allow all contractors and subcontractors  to compete for contracts and subcontracts without regard to whether they are otherwise parties to collective bargaining agreements;

3. Contain guarantees against strikes, lockouts, and similar job disruptions;
4. Set forth effective, prompt, and mutually binding procedures for resolving labor disputes arising during the project;

5. Provide other mechanisms for labor-management cooperation on matters of mutual interest and concern, including productivity, quality of work, safety, and health;

6. Fully conform to all statutes, regulations and Executive Orders. 

Due to the nature of such work, this rule will almost certainly affect NAVFAC more than any other acquisition activity.  Policy guidance will be issued soon.
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Tidbits

EXECUTIVE ORDER (EO) UPDATE.
The log jam of labor standards or labor relations Executive Orders seems to be broken.  During that last few months most of these have now been implemented as either final rules or interim rules.  Specifically, here are the details:

EO 13502 (Use of Project Labor Agreements for Federal Construction Projects)
Final Rule was implemented by FAR 22.5 and FAR clauses 52.222-33 and 52.222-34.  However, use of a project labor agreement will be used when the Navy determines that such agreements are in its best interest.  Therefore, additional policy guidance will follow.  Due to the relatively high value of “large-scale” construction contracts ($25 million or more), NAVFAC will be most affected by this rule.

EO 13496 (Notification of Employee Rights Under Federal Labor Law) 

DOL’s final rule was implemented effective 21 June 2010.  This rule requires covered contractors to post a notice of worker rights under the National Labor Relations Act, thereby informing them of their right to organize, bargain for wages/benefits/working conditions, etc.  The “Beck Notice” posting required under executive order 13201 issued by President Bush and implemented in the FAR at 22.16 was rescinded and therefore relieves contracting officers of that responsibility.  Although final regulations were issued by DOL on May 20, 2010, a new FAR rule has not yet been published.  However, a FAR class deviation allows for the implementation of the new rule in accordance with the Executive Order policy.  Specifically, DARS Tracking Number 2010-O0013 requires clause 52.222-99 to be placed into solicitations and contracts issued after the effective date of June 21, 2010.

EO 13495 (Nondisplacement of Qualified Workers under Service Contracts)  Continues to be worked by DOL Officials.  Therefore this one is still stalled since the FAR Committee cannot move to implement it until DOL issues either an interim rule or final rule.  Navy submitted comments and those are being considered by DOL during the process of establishing a final rule.  It is likely to be CY 2011 before a final rule is published by DOL.  More to come…
EO 13494 (Economy in Government Contracting)

An interim rule was placed in FAR 31.205-21.  Pending disposition of public comments, a final rule should soon follow.
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Training Time

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

THIS NEWSLETTER’S QUESTION:

Question:  I have been advised by my aircraft maintenance contractor that their employees are now represented by a union.  Do I have any additional obligations as the contracting officer?
Answer:  
Yes.  There are several additional obligations for the contracting officer when ‘service employees’ are represented by a collective bargaining agent (union or employee association).  Most of them center around the obligation to use the contractor’s collective bargaining agreement (CBA) as controlling for wage determination purposes under section 4(c) of the SCA.  Here are the key items:

1.  A “notice to interested parties” must be sent to advise the contractor and collective bargaining agent of any pending contract actions that may impact the WD (including new or changed CBAs used for WD purposes.)  The notice puts both the contractor and union on alert that any new or changed CBA must be completed and provided to the contracting officer on a timely basis in order to be properly applied as a wage determination.  See FAR 22.1010.

2. If the CBA is properly controlling under section 4(c) of the SCA and submitted on a timely basis, then it must be used as the wage determination per FAR 22.1008-2.  See also FAR 22.1012-2 in order to determine whether the CBA is timely.

3. Once the new wage determination is modified into the contract, the contractor will often ask for an SCA Price Adjustment under FAR 52.222-43 (or 44).

4. Finally, after the price adjustment proposal is reviewed and analyzed, the contract price will be modified.

5. This same process will be repeated in future years of contract performance.
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   Useful web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:

http://www.acquisition.navy.mil/navyaos/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
EEO Minority Goals for Construction Contracts – Navy & Marine Corps Bases:

http://acquisition.navy.mil/content/view/full/3736
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm













